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R~C~1VEO
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CL!RKS OFFIC�

AUG 2 62003
LOWE TRANSFER.INC. and
MARSHALL LOWE. ) STATE OF IWNOIS

Pollution Control Board
Co-Petitioners, )

PCB03-221
vs. ) (Pollution ControlBoard

) Siting Appeal)
COUNTY BOARD OF MCHENRY
COUNTY. ILLINOIS, )

)
Respondent. )

Briefon Behalfof AmicusCuriaeVillage of Can’

The Village of Cary is adjacentto the proposedLowe TransferStationandparticipated

activelyasapartyobjectorbeforetheMcHenryCounty Siting Committee. Indeed,during the

elevendaysof hearingCary andtheotherobjectorspresentedsix expertwitnessesin opposition

to theproposedsiting. Cary appreciatestheopportunityto participateasainicuscuriaebefore

thePollution ControlBoard(“PCB” or “Board”), andprovideda statementthroughits Acting

MayorSteveLamal in theBoard’shearingin this case.Cary stronglysupportsthedenial of

siting by theMcHenry CountyBoard. Its discussionbelowreliesentirelyon therecordmade

beforetheCountyasto thethreecriteriawhich theCountyfoundhadnot beenmet, andalthough

thestandardfor reviewis whethertheCounty’sdecisionis againstthemanifestweightof the

evidence,in fact, basedon theassembledrecord,theCountycouldnot havereachedany result

otherthan to denysiting.

TheVillage ofCary brief amicuscuriaewill addresstheLoweclaimsthat theCounty’s

decisionbelow is againstthemanifestweightof theevidence,that therecordfails to showany

basis for theCountydecisionandthat theCounty improperlyconsideredtheexperienceof the

Applicant. Paragraphs4(a), (c) and(d) of theLowe Petition. Fortheadditional Lowe claims

regardingthehost feeandthecomplianceof theCountydecisionwith Countyrules,Paragraph
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4(a) and (e) of theLowe Petition.Cary relieson andsupportsthebrief submittedon behalfof

McHenryCounty.

The following is a summaryof thefactual background.Becauseoftheextensivenessof

therecord.the factswill be discussedmorefully, with citations,in connectionwith thecriteriato

which theyapply in thebody ofthis brief

As theBoard will note,therecordin this matteris voluminous,elevendaysofhearing,

almost4000pagesof transcript,over 100exhibits. TheApplicants,Mr. MarshallLowe and

Lowe Transport,Inc. (“Mr. Lowe” or “Lowe”) presentedseveralexperts. Objectorsincluded

numerouscitizenswho participatedactivelyby testimonyandby questioningwitnesses,the

Plotefamily which ownsthelargepropertynextdoorto theproposedtransferstation, the

residentsof Bright Oaks,an existing30 year old subdivisionwithin theVillage of Cary. only

1346 feetfrom theproposedsite, andtheVillage of Cary which hasbeenworking to bring the

Plotepropertyinto thevillage asa residentialdevelopmentfor overa decadeand which has

numerousotherdevelopmentand citizeninterestswhich would be adverselyaffectedby thesite.

Cary and BrightOakseachpresentedexpertwitnessesin variousfields in oppositionto thesite.

In all somesevenexperts,in fields suchashydrogeology.stormwatermanagement.transfer

stationdesignand operation,landplanningandrealestatevaluationtestifiedagainstthe site.

TheCountyBoardCommitteewasextraordinarilydiligent in hearingtheevidence,

reviewingtheexhibitsandquestioningthewitnesses.In manyrespectsthefactsdescribed

below, factswhich support,indeedmandate,thedecisionto rejectthesitefor failure to comply

with criteria 2, 3 and 5, of theEnvironmentalProtectionAct (the“Act”), wereelicited in

questioningby theCountyCommitteemembers,who also,of course,aremembersof theCounty

Board.
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Briefly the evidenceshowedthat thesite is extremelysmall, 2.46acres,andis locatedin

an areaof greatsensitivity, without setbacksor effectivebuffers.To thewestandto thenorththe

siteandits longentranceroadabutthe easternand southernboundaryof theMcHenry County

ConservationDistrict (“MCCD”) Hollows ConservationArea,aformer mining areawhich

despiteits continued1-2 zoninghasbeenfully reclaimedandis now avery successful

conservationandrecreationarea. The site’s proximity to theHollows troubledseveral

CommitteeMembersand led to a resolutionby theMCCD Trusteesopposingthesite.

To theeastthesiteabutsthePloteproperty,a formermined areanow undergoing

reclamationfor primarily residentialuse. ThePlotepropertyhasbeenplannedfor residentialuse

in theCary ComprehensivePlansince1982, andresidentialdevelopmentdiscussionshavebeen

going on betweenCary andthePlotefamily sinceat least1986. Mr. Lowe wasawareof these

discussions,indeedhe testifiedthat he boughtthesite in April 2002and movedforwardwith his

applicationin an expeditedmannerto try to gethis facility sitedbeforethePlotedevelopment

couldbe established.

To theeastofthePloteproperty, 1346feet from thesite, is theexisting422 unit Bright

Oakssubdivision. Bright Oaksis stableand well-maintained,with ahigh proportionof families

with childrenand seniorcitizens. As canbe discernedfrom theirrole in this proceeding,the

residentsof Bright Oakslove theircommunity.

In additionto thesesensitivesurroundinguses,thegroundwaterunderthesite is also

especiallyvulnerable. Thetestimonyis undisputedthat theshallowsitegroundwateris very fast

moving,56 to 1 20 feet perday. This shallowgroundwaterflows immediatelynorth to Lake

Ploteon thePloteproperty,thento LakeAtwood on the MCCD’s Hollowsproperty,thento

wetlandsdefinedas“high quality,” “irreplaceable.”and“unmitigatable” by theUnitedStates
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EPA, and by surfaceflow to LakeKillarney in the LakeKillarney subdivision, This

groundwaterandtheseusesareatrisk becausethe sitewill usean infiltration chamberto

infiltrate stormwater,includingcontaminatedstormwaterbecausethereareno cheekvalvesor

otherprotectionsto stopcontaminantspills or leaks,directly into the groundwater.This

infiltration chamberwasselectedratherthanthemorecommonstormwaterdetentionpondeven

thoughit hasneverbeenusedbeforeby Mr. Lowe or his consultants.The siteitself is alsonot

completelypavedor curbed,usinginsteadgraveland “gently slopingvegetativewaterways,”to

carrystormwaterandits contaminants.And the testimonyis clear thatstormwaterat sucha site

canhavecontaminantsfrom spills andleaks.

Thetestimonyis alsoundisputedthat suchsiteshaveodors,noise, litter, dieselemissions

anddustwhich, becauseof thelackof bufferarea,will carryoffsite to theHollowsconservation

area,thePlotepropertyandto Bright Oaks.

Thetestimonyis furtherundisputed,in factit restson Mr. Lowe’sown study, that at the

only othersite in Illinois wherea transferstationis socloseto aresidentialarea,thePrinceton

Village subdivisionin NorthfieidTownship,therehavebeenunusualnegative,or barely

positive,propertyvalueappreciationrates(lessthan 1-2%),much lessthan thenorm of 5-6%,

suggestingthetransferstationhashadaseriousimpacton thosevalues. This is consistentwith

testimony,evenby Lowe’s witnesses,that theywouldn’t normallyput a transferstationnext to a

residentialareabecausetheyareincompatible. Othertestimonyby objectorsshowedthat the

proposedsite is incompatiblewith its surroundings,includingtheHollows, Bright Oaks,andthe

proposedPlotedevelopmentaswell aswith the longstandingCary ComprehensivePlan.

Finally, thedesignandoperatingplansfor the facility showthat largertrucks maynot be

ableto turn, thereis no sprinklersystemor waterfor firefighting but only a burningpit, and, as
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noted above,thereis no way to capturespills or leaksbeforethey go into the infiltration chamber

andtheninto the groundwater.

This site is to be ownedand operatedby Mr. Lowe,who sayshe hasno experience,who

hasn’t readhis application,testifiedhe felt no obligationto considerthecoststo his neighbors

andapparentlyhaslittle senseof responsibilityto understandtheenvironmentallawsand

regulationswhich do, andwill, apply to him.

As describedmore fully below, thedecisionoftheCountyBoardto denysiting on

criteria2, 3 andS is not againstthemanifestweightoftheevidenceandis indeedinescapablein

light of therecordasawhole.

1. Standardof Review andExpertOpinions

A. StandardofReview

A decisionof a local siting authoritywith respectto an applicant’scompliancewith the

statutorysiting criteriawill not be disturbedunlessthedecisionis contraryto themanifest

weight oftheevidence.Landand Lakes,v. Illinois Pollution Control Board, 319 Ill.App.3d 41,

53, 743 N.E.2d188, 197 (3d Dist. 2000),citing ConcernedAdjoining Ownersv. Pollution

Control Board,288 IILApp.3d 565, 680NE2d 810 (
5

th Dist. 1997). A decisionis againstthe

manifestweightoftheevidenceonly if theoppositeconclusionis clearlyevident,plain or

indisputable. LandandLakes,319 Ill.App.3d at 53, 743 N.E.2dat 197; Turlek v. Pollution

Control Board,274 Ill.App.3d 244, 653 N.E.2d1288 (1995);Tatev. Illinois PollutionControl

Board, 188 Ill.App.3d 994, 1022, 544 N.E.2d1176, 1195 (4th Dist. 1989). Thebroaddelegation

of adjudicativepowerto thecounty boardclearly reflectsa legislativeunderstandingthat the

county boardhearing,which presentstheonly opportunityfor public commenton the proposed

site, is themost critical stageof the [pollution controlfacility] siteapprovalprocess.Medical
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— ~j~ppsalServicesJnc..1995 WL 283830.*6. seealsoMedical DisposalServices,Inc., 286 Ill.

App.3d568. 677 N.E.2d432 (“We agreethat the local siteapprovalprocessis themostcritical

stageof the[pollution controlfacility] approvalprocess.”). The Boardis not in apositionto

reweightheevidence;it is for the local siting authorityto determinethecredibility ofwitnesses,

to resolveconflicts in theevidence,andto weigh theevidencepresented.SeeFairviewArea

CitizensTaskforcev. Pollution ControlBoard, 198 Ill.App.3d 541, 555 N.E.2d1178;Landand

Lakes, 319 lll.App.3d at 53, 743 N.E.2dat 197, ConcernedAdjoiningOwners,288 I1l.App3dat

565, 680 N .E.2d810. All ofthestatutorycriteriamustbe satisfiedbeforesitingcanbe granted,

andthe manifestweight oftheevidencestandardappliesto eachcriterion on review. Concerned

Adjoining Owners.288 Ill. App. 3d 565, 576, 680 N.E~2d810, 818.

While Mr. Lowe pointsto IndustrialFuels& Resourcesv Illinois Pollution Contrgi

Board,227 lllApp.3d 533, 592 N.E.2d148 (1st Dist. 1992),to supporthis contentionthat the

County’sdecisionwas againstthemanifestweightof theevidence,this caseis clearly inapposite.

In IndustrialFuels,therecordcontainedunrebuttedtestimonyfrom expertswith impressive

credentialsthata proposedwaste-to-energyfacility was“stateofthe art” andexceededall

applicablestandardsfor environmentalprotection. Id., 227 Ill.App.3d at 549-550,592 N.E.2dat

159. Thecourtconcluded,“This is not acasein which thereis a conflict in theevidenceon any

materialissueof fact.” Id. In contrast,the recordhereis repletewith testimonyfrom highly

credentialedexpertswho identifiedseriousflaws in thelocation andin the proposeddesignand

operationof the facility, andwho demonstratedthat theproposedfacility presentssignificant

risksto theenvironmentandwill haveunacceptableimpactson surroundinglanduses.The
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County, asthesiting authority, hadamplebasisto credit thetestimonyof theobjector’sexperts

over thetestimonyof Lowe’sexpertsin determiningthat thestatutorycriteriawerenot satisfied.1

Lowe’s attemptto rely on Clutts v. Beasley,185 I1l.App.3d543, 541 N.E.2d844(5th

Dist. 1989) is similarly misguided. In Clutts,a local siting authoritygrantedsiting approvalfor a

proposedlandfill, andthedecisionwasaffirmed by theBoard. Therecorddemonstratedthat the

landfill wasdesignedby an experienceddesignengineerin accordancewith thestandardsfor

non-hazardouswastedisposalsetby theIEPA. Id., 185 Ill.App.3d 546-547,541 N.E.2d846.

Thechallengerassertedmerelythat therewasno guaranteethefacility would not cause

contamination,andthat bettersiteswereavailable. Id., 185 Ill.App.3d 547, 541 N~E.2d846. In

thepresentcase,thereareno IEPA standardsgoverningthedesignof wastetransferstations.

TheCountythereforecould not look to whethercompliancewith suchstandardshadbeen

demonstrated,but wasrequiredto considertheconflictingexperttestimonyin the recordon the

sitedesignand locationandcompatibility with thesurroundinguses, TheCountycouldwell

havecreditedthetestimonyoftheobjectors’well-credentialedexpertsregardingtherisksposed

by theproposedfacility and its potentialimpacton surroundinguses.As set forth in detail

below, therecordclearly showsabasisfor theCounty’sdecisionto denysiting, indeedin several

crucialareasdenial wasrequiredby undisputedfacts in therecord.

Of course, even if the evidence in support of the Application were strong, and it is not, where conflicting
evidence exists, the Board is not free to reverse merely because the tower tribunal credits one group of witnesses and
does not credit the other. Fairview Area Citizens Taskforce v. Illinois Pollution Control Board, 198 III. App.3d 541.
550-551, 555 N E2d 1173, 1184 (3d Dist. 1990). Merely because the local government could have drawn different
inferences and conclusions from conflicting testimony is not a basis for the Board to reverse the local government’s
findings. File v. D & L Landfill. Inc., PCB 90-94 (August 30. 1990), ajf’d, 219111. App.3d 897, 579 N.E.2d 1228
(
5

th INst. 1991).
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8. TheExpertsPresentedby ObjectorsWereWell Qualified,Credible,And On
ManyDispositivePointsTheir OpinionsWereUnchallenged

In his main brief Mr. Lowe includesa discussionof theexpertswho testified,a

discussionwhich is very one-sided.Accordingto Mr. Lowe his expertshavetheexperiencein

sitingand testifying in siting cases;the expertsofobjectorsdo not, indeedtheir credentialsare,

forthemost part,not evendescribed.Seee.g. Lowe Br. 8 et seq. This, of course,is not the

whole story. First, objectors’expertsarehighly qualified. Larry Thomas,theVillage ofCary

groundwaterexpertfrom Baxter& Woodman,is a registeredprofessionalengineerwith

bachelor’sand master’sdegreesin civil engineering.Hehasbeenworking in thefield of

hydrogeologyin theareasince 1980, in manycasesworking for areamunicipalitiesin locating

andprotectingtheir groundwaterresources.He hasbeenhonoredfor his work by theAmerican

WaterWorks Associationandis pastIllinois chairofthat organization. He is also diplomateat

theAmericanAcademyof EnvironmentalEngineers.He works with McHenryCounty andwith

theNortheasternIllinois PlanningCommissionon groundwatermanagementplanning. He did a

GroundwaterProtectionNeedsAssessmentfor Cary in 1992 at which time he modeled

groundwaterflows in thearea. Tr. 6-12,(1(1-3-4-03),C0188.2 It is simply incorrectfor

Mr. Lowe to claimthat his witness,Mr. Dorganwho waspresentedonly in partial rebuttalto Mr.

Thomas.wastheonly expertin hydrogeologywhotestified. Mr. Thomas’credentialsarestellar

andcentrallyrelatedto the issuesin this case.3

2 Transcript references before the County Committee are cited Tr. —, with the hearing date and transcript

volume on that date in parentheses. This information is followed by the designation for that volume found in the
Index of Record. References to the transcript of the PCB hearing held August 14, 2003, will be PCH Tr.

Mr. Lowe’s brief states cryptically that Mr. Thomas’ references to hazardous waste were in error. Lowe
Hr. 10. This is not correct. Mr. Thomas referred to the County data in Lowe’s application as to the amount of
hazardous waste in the County waste stream which would pass through the transfer station. While much of this
material may be household hazardous waste, such as paint thinner, cleaning products or nail polish remover, and
thus not RCRA regulated hazardous waste, it nevertheless is hazardous waste with the same chemical properties as
regulated hazardous waste and poses thesame threat to groundwater if spilled or leaked. The possibility that

(cont’d)
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Mr. Kevin Sutherland,who testifiedfor objectorsregardingthedesignof thestormwater

systemat the Lowe site, hasa B.S. in civil andenvironmentalengineeringanda mastersin

environmentalengineeringfrom the Universityof Illinois. He is aregisteredprofessional

engineerin Illinois andworksfor Baxter& Woodmanascoordinatorof thewater resources

groupwherehis work involvescommunitystormwaterplanning,andwherehe frequentlyworks

with local stormwaterrequirements.Tr. 63-66 (111-3-13-03),C002l8;Can’ Ex. 44, C00475.

Mr. AndrewNickodemof EarthTechhasa B.S, degreein civil engineeringandis a

registeredprofessionalengineerwho hasfifteen yearsexperiencein thedesign,operation,

construction,maintenance,monitoringandpermittingoftransferstations,being directly

involved with the designoften, four in Illinois. Hehasworkedon manymore,over50 landfills

andtransferstations.He is activein severalprofessionalorganizationandsits on the Wisconsin

DNR’s Liaison Committeefor Solid WasteRules. Most significantly he hasalsoworkedasan

engineerfor threecompaniesowning and operatingtransferstations,theonly expertto havethat

operationalexperience,givinghis opinionsaboutleaksandspills, odors.onsite truck movements

andtransferstationcleanuppracticesgreatweight. Tr. 3-6, 17-18(IV-3-12-03), C002l4~Cary

Ex. 36, C00458-462.

Mr. Drew Petterson,who testifiedfor Cary asto the site’s compatibility with the

surroundingarea,is an urbanplaimerwith Thompson,Dyke andAssociateswherehe is Senior

Vice President. He hasan undergraduatedegreefrom Northwesternanda law degreefrom

Duke. He is amemberofthe AmericanInstitute ofCertifiedPlanners,a positionachievedby

examination. He hasservedon theEvanstonPlanningandZoningCommissionsandwasproject

(... cont’d)

Mr. Lowe does not have theexperience to appreciate this risk is one of the issues the County was entitled to
consider. See Section V below.
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managerfor thedevelopmentofCarys1992comprehensiveplan. He hasworkedon land

planningfor a numberofmunicipalities. Tr. 57-60(IV-3- 11-03),C00207;CaryEx. 28. C00423-

425. Hequite appropriatelyrelied on theexpertiseof expertssuchasMr. Nickodemasto the

operationsoftransferstationsandtheireffects,suchasodor. This is not only somethingan

expertcando; in fact theexistenceofoffsite odorsfrom transferstationswasundisputed.

Mr. JohnWhitney testifiedasareal estateappraisalandvaluationexperton behalfof

Bright Oaks. Hehasbeenpracticingin that field for 31 yearsandhasbeena memberof the

AppraisalInstitute,or MAI, for 20 years. Hehasservedasa reviewappraiserfor theFDIC and

currently servesin that capacityfor theLakeCounty Boardof Review. Tr. 24-26(V-3-13-03),

C00220;Bright OaksEx. 2, C01283-1285.

The objectors’expertswereeminently qualified.

Theseexpertsarepracticingprofessionals,~iotprofessionaltestifying experts.Farfrom a

liability, theCountyBoardmemberswereentitled to give their viewsaddedweightasaresult.

Mr. Lowe’s experts,Messrs.Gordon,Zinner andDorgan,testify for, not against,transfer

stations. Mr. Harrisonagreedthat, while he had neverpreviouslystudieda wastetransfer

station, in his manyyearsof testifying he almostalwaystestified in favorof thecompatibility of

his client’s usewith thearea. Tr. 100 (111-3-6-03),C00193;Tr. 51-52(IV-3-6-03), C00194. The

County wasentitled to considerthis orientationwheretherewasa conflict in theevidence.

TheCounty wasalsoentitled to considerinconsistenciesin theexperts’ testimony.

Mr. Lowe makesmuch of Mr. Gordon’srole in teachingacourseon transferstationsand

preparingcertainmanuals.At hearingMr. Lowe’s attorneyobjectedto considerationof those

samemanuals.Seee.g. Tr. 5-7 (1-3-3-03).C00181. Mr. Lowe andhis witnessMr. Gordonwere

lesshappywhenit waspointedout that themanualsareinconsistentwith Mr. Gordon’s design
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andoperatingplan for the Lowe station. Seee.g. Tr. 56-57.69-70,72-76(1-3-3-03).COOl81;

App. Ex. 8, pp. 7-24. 10-21.C00238;App. Ex. 10, pp. 36-37.C00240(manualrecommendations

for high daily volumesof washwaterfor cleanliness,vectormanagementandregulatory

compliance,ratherthanwashingonceper weekasproposedby Mr. Gordon);Tr. 45-46,52

(11-3-3-03),COO182; App. Ex. 10, p.43,C00240(manualrecommendationto orienttransfer

building with its closedsite to theprevailingwindsto controllitter and odors. Mr. Gordondid

just theopposite,leavingtheusuallyopenside into which thecollectiontruckspull immediately

facingtheMcHenryCountyConservationDistrict Hollows area,to the west);Tr. 5-8 (11-3-3-03),

C00181;App. Ex. 8, pp. 7-10,C00238(manualdesignrule of thumbwould haverequireda

largertransferstationwhich would requirea sprinklersystem);Tr. 38-39 (11-3-3-03),COOl182;

App. Ex. 8. pp. 8-9,C00238(manualrecommendationfor straightand level roadsegmentson

eithersideof thetransferbuilding tunnel in contrastto Lowe design);Tr. 43-44(11-3-3-03).

COOl82. App. Ex. 8, pp. 5-27,C00238(manualrecommendationfor setbacksandbuffer zones).

Mr. Lowe mayarguethat Mr. Gordonhad his reasons,or that themanualsareoverly

conservative,but theCountyBoardmemberswere entitledto concludethat Mr. Gordon’sdesign

wasnot asconservativeor stateof the artashe claimed,andto rely moreheavily on the contrary

opinionsof objectors’experts.

Finally, on manyimportantpoints,therewas~jgdisagreementbetweentheexperts.

While Mr. Dorganfor Lowe questionedMr. Thomas’dataaboutthespeedof movementto the

lowergroundwater,below the level oftheTiskilwa Till, andtheconsequentrisk to theCary

municipal wells (eventhoughhe haddoneno work in theareaandMr. Thomashad).122 one

challengedMr. Thomas’testimonyasto themovementofshallow groundwaterswiftly offsite to

LakePlote,LakeAtwood, LakeKiliarney andcertain“high quality” and“irreplaceable”area

—11—
THIS DOCIIMENI Is FILED ON RECYCLEDPAPER



wetlands.No onechallengedMr. Nickodem’stestimonyof onsitespills or leakswhich can get

into stormwater.thoughMr. Gordonwould preferto call themleaks. No onequestionedthat the

sitewould haveodors,litter andnoise. No onequestionedMr. Nickodern’s Auto Turn program

showinglargertransfertrailers can’t maketheturnsonsite. No onequestioned,indeed

Mr. Lowe’sown datashow it, that theonly ownedresidentialareain the stateneara transfer

stationhasmanyhomesshowingnegativeorminimal appreciation.under1%,despitean area

norm of 5-6%. TheCountywasentitledto look at theseareasof agreementand find that, with

everythingelsepresented,theyprovidedstrongsupportfor denial.

A final backgroundmatter— the LowePetitionalsorestson theclaim that “therecord

fails to showany basisfor theCounty Board’sdecision.” Paragraph4(d)of theLowe Petition.

TheLowe Petition doesnot explainwhat this meansandit misstatesthe applicablelegal

standardwhich is “manifestweightof theevidence.” As discussedbelowthis claim is also

evidently wrong. The recordis repletewith basesfor theCountyBoard’sdecision.

H. TheRecordIs ClearThattheFacility Is Not Located,Designedor ProposedTo Be
OperatedSoAs To ProtectThePublic Health,SafetyandWelfareAnd This
FindingBy TheCounty Is Not AgainstTheManifestWeightof theEvidence4

Criterion 2 of Section39.2 requiresthat thefacility be located,designedandproposedto

be operatedto protectthepublic health,safetyandwelfare. Mr. Lowe devotedalmostno time to

this issueathearingbeforethePollution ControlBoardotherthanto arguethat theproposedsite

~s’aszonedindustrial, as if that answeredeverypossiblequestionabouttheenvironmental

uitability of thesite In fact, theexpertspresentedby objectors,expertsin transferstation

In manyrespectstheevidencesupportingthe County’s findings on criteria 2 and5 will overlap,e.g. the
ture of the sitewill necessitatecertainelementsitt the plan of operationsandthe planof operationswill directly
dressboth criteria2 and 5. To avoid repetition, thediscussionofcriterion 2 is incorporatedin the discussionof
tenon5, and vice versa.
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designandoperation.groundwaterandsurfacewater,demonstratedseriousenvironmentalrisks

posedby thesite location, its design,and its operatingplan.

A. TheProposedSiteThreatensGroundwater,Lake Plote,LakeAtwood, Lake
Killarney and High QualityWetlands

Becauseof thesite’s locationnearseveralsensitiveusesand theLowe proposalto usean

infiltration chamberto handlestormwaterflows, thegroundwaterat thissite is especially

vulnerable.TheVillage of Cary’sgroundwaterexpert,Larry Thomasfrom Baxter& Woodman.

testified to the groundwaterconcernsat the site,Ti. 6-59 (111-3-4-03).COO 188; Ti. 5-12

(IV-3-4-03), C00189;Cary Ex. 2, C00326,expandingon somemisleadinglyvagueand wholly

inadequatedescriptionsin theapplication. SeeVol. 1, 2-4,C0000I;Vol. 2, App. A, C00002.

Without providing a groundwaterflow map,theapplicationsaysthat groundwaterflows from

thesite to a lakeon the McHenryCountyConsen’ationDistrict Hollows conservationarea,

which it fails to name. Mr. Thomasfor theVillage of Cary testified that shallowgroundwater

from thesite flows from thesite to thenorth and northeastto Lake Ploteon theneighboringPlote

property,thento LakeAtwood on theMCCD propertyandthento wetlandsnortheastof thesite.

To theextent thegroundwaterreachingLake Atwood exitsassurfacewater, it flows to Lake

Killarney. All of thesesensitivewater bodiesare in close proximity to the site. The

groundwaterflow is relatively rapid,56 to 120 feetper day. Ti. 25 (1-3-3-03),COOl81. This

testimonywasnot disputed. See.e.g.Tr. 87 (1-3-4-03),COO186.

Unfortunately,theusesimpactedby thesitegroundwaterarehighly sensitive. The

significanceofLakesPlote,Atwood andKillamey areself-evidentand it is irresponsiblefor the

applicationnot to discussthem. (Cary Ex. 5, C00334& C00334A,attachedheretoas

AppendixA, is a siteaerial showingthelocation ofthesite andthesurroundinguses,including

the lakesandwetlands). Especiallyserious,however,is thefailure to discussthe impacted
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tlands. Mr. Lowe’sconsultantstestifiedtherewereno wetlandsonsite,but did not address

fsite impactedwetlandsthat would be impacted. Tr. 138 (1-3-1-03).COO178. The Lowe

pplication, however,includesaletter from theU.S. Fish& Wildlife Servicenotingthepresence

“high quality,” “unmitigatable” and “irreplaceable”wetlandsdesignatedL-72, in thesite

~inity.Vol. 1. 2-21.C00001. seeAppendix B, attachedhereto.5 Unaccountably,Lowe’s

pplicationdid not providethe locationsof thosewetlands,Tr. 32-34 (1-3-3-03),COOl81. so the

ilageof Cary obtainedandprovidedtheapplicablemapfor therecord. Themappedwetlands,

signatedL-72, areimmediatelynorth andeastof thesite,directly downgradientof thesubject

ite anddirectly at risk from sitegroundwaterandothersiteactivities. CaryEx. 14, C00394.

tie County record fully supportsthe conclusion,indeedthe recorddemandsit, that the site

sesan immediatethreatto groundwaterandsurfacewaters,including irreplaceablewetlands.

vhich theApplicant had soughtto obscureby leavinghis applicationincomplete. Mr. Thomas’

estimonyconcerningshallowsitegroundwaterwasundisputed,and, indeed,Mr. Lowebarely

cheson theseissuesin his main brief. The failure to addresstheseissuesin theapplication

‘kesseriousconcernsaboutthecredibility oftheconsultantswho preparedtheLowe

plication.

Mr. Thomasalsotestifiedthat groundwaterin thedeepaquifer,beneaththeTiskilwa Till,

‘vs towardtheVillage of Cary municipal wells. He explainedthat experiencein thearea,as

ThestandardFish& Wildlife Service Endangered Species Act clearanceletter identified the presenceor
rice of endangeredspecies. It specifically cautionedthat it did i~ provideclearancewith regardto possible
ict on thesewetlandsdueto contaminatedgroundwaterflows. With regardto wetlandL-72 the lettersaid:

ND site #L 72 is a high quality habitatwetlandwhich is considered irreplaceable”and unmitigatablebasedon
L:act that thecomplexbiological systemsand functionsthat this site supportscannotbe successfullyrecreated
in a reasonabletime frame usingexistingrestorationor creationmethods,Thissite is designateda MeFlenry
my NaturalAreaInventory. In addition,this ADID siteexhibitshigh waterquality valuesfor
eline/sireambankstabilizationand stormwaterstorage.” The letter, from the Application, is attachedheretoas
~ndixB. As Mr. Nickodempointedout, evenwithout contaminationyou canimpacta wetlandjust by changing
ow to it. Clearlythe wetlandsconcernshavenot beenaddressedin the Lowe application. Tn. 19-20
.l203), C002)4.
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closeasneighboringFox River Grove,showsthat groundwatercontamination(in that case

solventsfrom a platingoperation)canflow through this till layer.in aperiodof a few months.

Tr. 22-23(IV-3-4-03). COOl89. Otherdataprovidedby theVillage ofCary alsoshowedthat

tritium testingofthe areagroundwater,requestedby IEPA, showedit to be under60 yearsold.

indicatingrechargethroughthetill layer,andIllinois StateGeologicalSurveytestingof thewell

nearestthesitesuggeststhereis no till presentat all. Otherevidencedemonstratedthat the

supposedtill is not continuousin theareaof thesite. A well log from thewell at thenearby

rangerstation in theadjacentMcHenry CountyConservationDistrict propertyshowedsand

ratherthanclay whereLowe’s witnessbelievedthetill shouldbe, demonstratingthat the till is

not continuous,andnot protective,in theareaof thesite. Cary Exs. 49-52,C00770-773.

C00774-776,C00777-778,C00779-781.Tr. 30 (IV-3-l4-03), C00224. While theApplicant

belatedlyput on agroundwaterwitnessto testify thatthe till wasprotective,andthat he believed

groundwatersunderneaththetill were 100’s to 1000’sof yearsold, in fact his nearesttesting to

supportthat opinionwas50 miles away,ashe haddoneno testingatthesiteat all. The

Applicantmadeno boringsto bedrock.Tr. 85 (V-3-3-03),COOl 85. TheLowe witnessadmitted

therewereareasin McHenryCountywherethetill wasabsent. Ti. 75 (lV-3-7-03),COO199. He

further agreedthat without testingonecouldnot know whetherthetill wasabsentor presentat

any location,andthatthetill had not beentestedat theproposedsite. Ti. 33 (IV-3-14-03),

C00224. TheApplicant’switnessknewnothingabouttheFox River Grovecontamination.

Ti. 77 (IV-3-07-03), COO199. Basically,while theApplicant’s expertwaswilling to drawbroad

conclusionswithout sitedata,thoseconclusionsthemselvesareunsupported,without any deep

soil borings,contraryto availabledataandarenot in theapplication. Theymustbe disregarded.6

6 The Lowe witness.Mr. Dorgan,testifiedthat he had neverheardof groundwatercontaminationproblemsat

(cont’d)

-15-

‘flits DOCUMENT Is FILED ON RECYCLED PAPER



Most important.however,thereis no disagreementaboutshallowgroundwaterflow-, As Cary’s

witnessMr. Thomasexplained,it goesto LakePlote,LakeAtwood, LakeKillarney andthe

“irreplaceable”wetlandsnortheastof thesite.

Therewasalso generalagreementthat thetwo downgradieritmonitoringwells proposed

by Mr. Lowe would monitor only thetop of theshallow aquifer. Tr. 38-39(1-3-3-03).COOl80:

Ti. 5 1-52(11-3-4-03).COOIS7. Contaminantssuchassolventsandpesticideswhich areheavier

than waterandknownas“sinkers,” would not be capturedby them. Tr. 36-39(1-3-3-03),

COOI8I; Tr. 34-37(11-3-4-03),C00187;Tr. 47 (IV-3-4-O3).C00189.7 And Mr. Lowe’s

consultantstestified they did not know whethertheywould in fact bemonitoringfor thekinds of

contaminantsactually foundin municipalwastes.Tr. 41-43(1-3-3-03),COOl81.

The wetlandsmapwasnot theonly hydrogeologicaldatamissingfrom theapplication.

To avoidprovidingageologiccross-section.Lowe’s consultantspretendedthat theCounty

applicationcallsonly for a facility cross-section,Tr. 21(1-3-3-03),COO181 — which, in fact, is

alsonot provided. PatrickEngineering,theCounty’sconsultant,agreedthata geologiccross-

sectionandgroundwaterdata,alsomissing,were importantto understandgroundwaterimpacts.

Tr. 64-67 (1-3-14-03),C00221. In fact,documentsproducedby PatrickEngineeringconfirmed

its concernaboutgroundwateratthesite. Mr. Lowe’s consultantsalsotestifiedthat theyknew

(... cont’d)

a transferstation sitebut agreedhe was notawareof any testingto find out aboutthem. Tr. 19 (IV-3- 14-03),
C0o224.

The Lowe witnessalsoagreedthat it is usualwhenmonitoringgroundwaterto put in an upgradientand
downgradientwell. TheLowe applicationcallsonly for downgradientwells. Tr. 84 (I V.3-07-03),COO 199. Despite
its priorheavyindustrialuse,Mr. Lowe’sconsultantsdid no analysisofexistingsitegroundwateranddo not intend
to install an upgradientmonitoringwell which would revealif thereis groundwatercontaminationcomingon to the
site. e.g.from Mr. Lowe’s existingbusiness,Lowe Enterprises.Tr. 59 (111-3-14-03),C00223;Tr. to (IV-3-14-03).
C00224. This is a matterof substantialconcerngiven Mr. Lowe’s lackof carein operatingLowe Enterprises.
discussedin SectionV below.
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theCountywouldhavegroundwaterconcerns.Ti. 140 (1-3-1-03),C00178. Mr. Thomas’

testimonyregardingshallowgroundwaterflow wasnot disputed.

Thegroundwateris at specialrisk at the Lowe site becauseof thestormwatersystem

Mr. Lowe hasproposed.Thestormwaterinfiltration systemproposedfor the site is designedto

inject stormwaterinto thegroundandthegroundwaterwithout provisionfor sealingoff possible

contamination.Oncein thegroundthewatertravelsat a veryhigh rateof speednorthand

northeastto LakePloteon thePlotepropertyandthento LakeAtwood andthehigh quality,

unmitigatableandirreplaceablewetlandson the McHenryCountyConservationDistrict Hollows

property.

Thereis no questionthat a garbagetransferstationcanput contaminantsin its stormwater

— from spills. from brokenhydrauliclines,from trucksdrippingengineoil andfrom liquids from

the wastewhich is trackedout of thetipping floor, drips off tmcks,or is formed when

stormwatercomesin contactwith wasteson thetransferstationramps.Ti. 29-30(IV-3-3-O3),

C00184;Tr. 58-60(1-3-13-03),CO0216;Tr. 14 (11-3-13-03),C00217. Stormwaterfalling onto

thetransfertrailersparkedonsitecanalsopick up contaminantswhich canenterthe system.

Tr. 84-85 (1-3-3-03),C000181. Suchcontactwater,which is consideredleachate.Tr. 48-49

(1-3-3-03),COO181, can easily includehazardouswastes. The County’sown figuresshowthat

4080 lbs. of suchhazardouswastes,(.34%of thewasteloadof 600tonsper day) will pass

throughthesiteeachday. Tr. 33-34(11-3-4-03),COO187. UsingLowesproposedinfiltration

system,any contaminatedflows would go directly to groundwater.8

The testimonyofCary’sexpertwitness,AndrewNickodem,an engineerwith EarthTech

who designstransferstationsandhasactually runtransferstations,confirmsthat contaminants,

Seefootnote2. above,with regardto any contentionby Applicant that thesematerialsare incorrectly

describedor do not poseathreatto groundwater.
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includingcontaminantsfrom hazardouswaste,canreachthetipping floor of thestationin the

leachatefrom thewastesandbe carriedontotheapronby truckspulling out. Contaminantscan

alsoreachandbe trackedup thetransferstation truckramps. Spills andleaksfrom equipment

canoccuranywhereon site,as whenhydrauliclines leak. Tr.12-14 (11-3-8-03),C002l0;

Tr. 9-56(V-3-l2-O3), C00215. Cary Ex. 37, CO0463. Publicationspreparedby Mr. Lowe’sown

expertsrecognizethesepossibilities,MarshallLowe himselfrecognizedsomeof them,and the

witnesseswho visited transferstationsandthe videoof transferstationoperationspresentedat

hearingconfirmedthemto be true. Seee.g. Cary Exs. 26-27,CO0421-422.

Once in thestormwatersystemmostcontaminantswill movedirectly to thegroundwater.

Oils and gasoline,which are lighter than water,maybe trappedby thecatchbasins. All other

contaminantsheavierthanwater (manysolvents),or dissolvedin water,will passright through

thecatchbasinsandinto thegroundwater.Thereis no capability to valveoff a spill or to catcha

contaminantfor testingbeforeit goesto groundwater.Tr. 82-83 (1-3-3-03),COOl81. Indeed,

thereis also no provisionin theapplicationfor evencleaningthe ineffectivecatchbasinswhich

are provided. Tr. 83-84(1-3-3-03),C0018l.

PatrickEngineering,representingtheCounty,agreedthat groundwateris a concernif

surfacewatersaredirectedinto groundwaterwithout protection. Ti. 45 (1-3-14-03).COO22I. It

notedthat theapplicationdid not providefor any monitoringof stormwaterbeforedischarge.

Tr. 63 (1-3-8-03),CO0202. SeealsoTi. 66-67(1-3-8-03),CO0202. Patrickwasalsoconcerned

aboutstormwaterflows on the rampsto andfrom thetransferbuildingsincespills andleakson

theserampsgo to thestormwatersystem. Tr. 20-24(11-3-14-03),C00222. Mr. Lowe’s

consultanteventestifiedthat he knew groundwaterwould be a concernto theCounty. Tr. 140

(1-3-1-03),C00178.
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Why did Mr. Lowe’s consultantsdesignsuch ahorrendoussystem?Basically it appears

the infiltration systemwaschosenbecausethesite is not big enoughto haveamorecommon

stormwaterdetentionbasin. As Mr. Lowe commented,landfor detentionbasinsis so expensive

now that an infiltration system,which can be put undera parking lot or elsewhereunderground,

is moreattractive. Tr. 18 (11-3-8-03),C0020I. More attractiveperhapsasa matterof cost,if

you don’t considerthepotentialfor groundwaterdamagewhenthesite is being usedto handle

wastes.

Thereareotherproblemswith the stormwatersystembesidesits inability to stop

contaminants.It may be underdesigned,which likely meansit would backup andcontaminated

stormwatercould go off thesiteasoverlandflow.9 Theapplicationcontainsno provisionsfor

cleaningcatchbasinsand,asnotedabove,no provisionfor valving off andisolating spills. No

oneresponsible.neitherMr. Lowe norhis consultantsDanZinnenorKeith Gordon,hasever

designedor workedwith an infiltration systembefore. It. 16(11-3-8-03),C00201. Instead.

Mr. Lowe, who admittedlyhasno experience,is to be left to runwhat is essentiallyan untried

systemin this kind ofsensitiveapplication.

Mr. Lowe’s recordon stormwatermanagementis not strong. Mr. Lowe’s stormwater

from his currentsite is beingdischargedto theHollows. It is not disclosedin theapplicationbut

it wastestifiedathearingthat runoffon theaccessroadto thesitewouldalso go to theexisting

LoweEnterprisespropertyand thenby Lowe’s existingstormwaterpipeto theMCCD Hollows

property. Ir. 41 (1-3-4-03),COOl86. This meansdrippingleachatefrom garbagetruckson the

long accessroadwill be dischargedto theHollows conservationland. For a numberofthe

The systemis likely to silt up. decreasingcapacity. The designerswere apparentlyunawareof USEPA
studies,C04057-7235,App. No. 6, of how much silt would be carriedoffa site suchas the Lowe site into the
stormwaterand the infiltration system. Ti. 55(III-3-14-03),C00223. The applicationdoesnotcurrentlycontain
anyprovisionsto preventthat. Tr. 86(1-3-3-03),COO 181.
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reasonsdescribed,the McHenry CountyConservationDistrict voted to opposethe Lowe siting.

Their resolutionwasin the recordbelowat C04057-7235,App. II. and is attachedheretoas

AppendixC.

Mr. Lowe’stransferstationis designedandproposedto be operatedusingan untried

stormwatersystematan unusuallysmall sitewhich will infiltrate contaminatedstormwater

directly into groundwatersmovingrapidly towardvery sensitivegroundwater.surfacewaterand

wetlanduses. And this systemis to be run by an individual with no experienceandno sensitivity

for environmentalcompliance. Seediscussionbelow at SectionV. TheCountyBoard’sdecision

to denytheapplicationon theSection2 criteriafor its failure to protectthe public health,safety

andwelfareis fully justified, and in fact is required,by thegroundwaterandsurfacewater

concernsalone.

B. TheProposedSiteThreatensIts NeighborsWith Odors,Litter, Dust,Diesel
Emissions,NoiseandVectors

Therewaswidespreadagreement,including agreementby Mr. Lowe. that transfer

stationswill havegarbageodorsthat extendoffsite. Seee.g. Tr. 57-59 (111-3-3-03),COOl83;

Ir. 24 (11-3-8-03),C00201; Tr. 35(111-3-8-03),C00202. Therewill alsobe dustand diesel

emissions. Seee.g. Tr. 62 (111-3-1-03),COO180. With the MCCD Hollows propertyandthe

Plotepropertyright nextdoor,theexistingBright Oakssubdivisiononly 1300 feetaway,andno

room onsiteto providea buffer for odorsto disperse,theCounty’sdenialof siting basedon

criteria2 couldalsohaverestedon the issueof odorsalone. Indeedthestatutesaysthatunder

the~ of circumstances,e.g.with an adequatebuffer zone,transferstationscan’t be closerthan

1000 feetto residentialareasandconstructionanddemolitiondebrisrecyclingcan’tbe closer

than 1320 feet. Seee.g.415 ILCS 5/~21(w),22.38. The Lowe applicationpresentsanything
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butthe bestof circumstances.It proposesan inexperiencedandunconcernedoperatoron an

extremelytiny site.

Patrick Engineering,the County’sconsultant,agreedthat the main sizeissueat the site is

thelack of a buffer zone. Tr. 54(1-3-14-03),COO22I. A manualpreparedby oneof Lowe’s

witnessesfor the Solid WasteAssociationofNorth America(“SWANA”). App. Ex. 8, pp. 43-44,

C00238.recommendssetbacksfrom neighboringareas,with downwind neighbors(thePlote

propertyand Bright Oaksaredownwind) needinggreatersetbacks.A USEPAmanual

recommendsfacingtheblankside ofthetransferbuilding to theprevailing wind to provide

protection,a recommendationMr. Lowe’s consultantsdid not follow becausetheopensideof

their building facesto thewest. App. Ex. 10, p. 43, C0O240.1°Thesite is simply too closeto

otheruses.

Mr. Lowe andhis consultantsprovidedabsolutelyno evidenceon air quality impactsto

thesiteneighbors. No analysisof odors. No considerationof dieselemissionsfrom waiting

trucks. Tr. 25-30(11-3-3-03),C00182. Board MemberKoehlerspecificallyaskedat thehearing

if the Applicantwasgoing to provide suchdata. Tr. 16(111-3-4-03),C00l87. Air quality canbe

measured,diesel emissionscanbe identifiedandmodeled. Oneis left with the concernthat this

wasn’tdonebecausetheApplicant knewtheresultswould be damaging. A wind rosedescribes

the prevalenceof wind directionsand speedsat aparticular location. Not surprisingly, thewind

Mr. Lowe’s attitude toward these SWANA and USEPA manualsandone written for DuPageCountywas
ughly unusual. After marking them as Applicant’s exhibits and offering them to the Committee, App. Exs. 8,9 and
0, C00238,C00239.C00240,Mr. Lowe’sattorneybecamequite exercisedby anyattemptsto refer to these
tanuals,written and edited by Mr. Lowe’switness,Mr. Gordon,for the purposeof showingthat they endorseda
wreprotectiveapproachthan that offeredby Mr. Lowe. Seee.g. Tr. 5-7, 53-56(1-3-3-03),COOl 81. Mr. Gordon’s
temptsto distinguishwhat hehassaid for USEPA, for the Countyof DuPageand for SWANA from whathe did at
e Lowe site(sayingessentiallythat smartpeopledon’t haveto follow thepublishedstandards),seee.g. Tr. 8-9
-3-3-03),COO 181,are deeplytroubling andcouldhavebeenconsideredby theCountyin weighingthecredibility
• Mr. Gordon’swork and testimony. Bottom line, the manualsrecognizetheneedfor setbacksand buffers.
r. Lowe hasn’tprovidedthem. He can’t. He doesn’thaveroom.
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rosefor the site, whenfinally produced,showswinds from thewest,westsouthwest,and west

north westover20% of the time, directly towardPlow andthe Bright Oakssubdivision. App.

Ex. 18. C00286.

Mr. Lowe alsoagreedthat noisecould be an issue,Tr. 24(11-3-3-03).C00182.but failed

to addressit exceptto arguethat thebuilding orientation(closedto thenortheast),plantings,and

the useof rampswhich would keeptransfertrucksunderbermlevelsat somepointswould help

mitigatenoiseimpactsto usesto the east,suchasBright Oaks. The recordshows,however,that

the exhaustpipesfrom semitractorswill extendup abovethebennsandthat trucktraffic,

includingbackupalarms,will takeplaceoutsidethebuilding. Of course,thebuilding orientation

will also do nothingto helpor protectthe MCCD Hollows conservationarea,which will directly

facethe long lengthof theaccessroadaswell as theopensideof thetransferstation. Tr. 71-73,

(1-3-14-03).C00221;Tr. 23(11-3-3-03).C00182.

Lowe’sresponseto theseproblemswasinstructive. Mr. McArdle procuredanoiseexpert

to testify. took a breakfrom the proceedingsto meetwith him, andthendeclinedto call him asa

witness. Tr. 23-24,37,91(IV-3-07-03), C00199. Clearly his opinionswerenot going to be

favorableto Mr. Lowe. AnotherLowe witnesstried to offer opinionson noise,but without any

expertise.Noisecanbe measuredandits impactatadistancecalculated.TheApplicant didn’t

do that. Substantialtestimony,andthevideo of transferstationoperations,Cary Ex. 26-27.

C00421-422.makeit cleartransferstationscanbe noisyindeed. Mr. Lowe’s answeris to point

out how noisy his Enterprisesconcreterecyclingoperationsarealready. Nothingin the statute
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allowsone to arguethatbecauseonehasalreadybecomeaburdenanda nuisanceto one’s

neighbors,oneshouldbe allowedto extendthatnuisance.1~

Finally, it is clearthat litter is aproblemat transferstationsites. While Mr. Lowe’s

consultantssaidthey would initially recommendlitter pickupefforts in Bright Oaks.at leastuntil

it wasclearthat the subdivisionwould notbe impacted,Mr. Lowe rejectedthat idea. So far the

soleagreementin his applicationis to havehis limited staffpick up litter alongRoute14, avery

minimal commitmentin light of theproximity to theHollows conservationarea,thePlote

propertyandBright Oaks. His lack of concernfor theseissuesmaywell havebeendeeply

troublingto theCounty.

C. Mr. Lowe’sOnly ArgumentFor SiteSuitability RestsOn Its Industrial
Zoning Even ThoughtheStandardof Section39.2(u)Is MuchBroader

Mr. Lowe’s consultantnamedtwo key itemsmaking the site favorablefrom the

standpointof protectionof public health,safetyandwelfare— thoseitemsbeingtheaccessto

majorroadwaysandthe locationin an industrialzone. Notably, he saidnothing about

environmentalconcerns.Tr. 136 (1-3-1-03),COOl78. No testimonywasprovided that this is a

goodsite environmentally. InsteadMr. Lowe’s consultantstestifiedthatthe site wasalready

selectedby Mr. Lowe beforetheywerehired. Tr. 53 (11-3-3-03),C0018222

Mr. Lowe produceda reportby anoiseconsultantas part of his public commentafterthe hearingwas closedand
when therewas no opportunityfor cross-examination.C03993-4o3I. This turned out to bea pattern. Seee.g. the
public commenton Mr. Lowe’s legalcompliance,discussedbelowat SectionV. Even withoutcross-examination,
however, this public commentshowssubstantialnoiselevels from theproposedoperations.closeto thestatelimits
for backup alarmsat Bright Oaks, 1300 feet away. There is no estimate of noise impacts for the much closer
Hollows ConservationArea or theNote propertyand the implicationmust bethat noise levelsfrom equipmentand
backupalarmswill violate statestandardsatthose locations. While regulationofbackupalarmsmaybe preempted,
that is the very reasononeshouldn’tputa transferstationwith constantbackupoperationsneara sensitiveuse.

2 Oddly,Mr. Lowe’sbriefcomplainsthat Cary resolvedto opposethe transferstationbeforehiring its
experts. Lowe Br. at I. Thesituationsarehardly comparable.Cary had thebenefitof its own planningexperience,
its own ComprehensivePlanwhich was inconsistentwith the Loweproposaland its intimatefamiliarity with the
areaby which to evaluatethe acceptabilityof the Loweproposal.

fin

-U-

THIS DOCUMENT Is FILED ON RECYCLED PAPER



Significantly,at thePCB hearing,almostthe only argumentmadeby Mr. Lowe’s attorney

asto theability of the locationof theproposedsite to protectthepublichealth,safetyand

welfarerestedon the industrialzoningof thesite. PCB Tr. 22-23. Indeed,Mr. McArdle argued

that undertheapplicablezoningthesitecould havean asphaltconcretefacility, ameatpacking

plant. a renderingplant, a slaughterhouse,fertilizer products,smelting,asawmill, a trucking

terminalandso on. PCB Tr. 23. Mr. Lowe’s briefmakesa similarargument. Lowe Br. 27. (He

alsothreatenedthat theHollows conservationareacould be leasedfor industrial use,a possibility

which hasno supportin therecord. 14.)

Puttingasidetheobvious,that at2.64 acresthesitewould alsobe too small for most of

the usesthreatenedby Mr. McArdle, as indeedit is too small for atransferstation,it is submitted

thatMr. Lowe andMr. McArdle aremissingseveralimportantpoints. First, the Environmental

ProtectionAct assumesthat thedecisionof the CountyBoardwill considera wider rangeof

environmentalandsafetyconcernsthat thosetraditionallyencompassedby local zoning,

including surfaceandgroundwaterquality andair quality. Industrialzoning doesnot answerthe

questionsmandatedby Section39.2 of theAct. Second,consistentwith his overall attitude

towardenvironmentalcompliance,discussedat SectionV below,Mr. Lowe’s argumentassumes

that he would be ableto operatetheuseslisted without any considerationfor their environmental

impacts. Indeed,Mr. McArdle soughtvaliantly to barany discussionof zoningoperationaland

performancestandardsfrom theCountyhearing,eventhoughhis entireargumentrestson the

property’s zoning. Seee.g. Tr. 71-72 (111-3-11-03),C00207. In fact, local zoningrulesaswell

asPollution ControlBoardrules andtheEnvironmentalProtectionAct itself imposestandardsto

preventthoselisted usesfrom beinga burdento theneighborhood.Forexample.under

McHenry Countyrequirements,if usedfor any of theusesreferencedby Mr. Lowe, thesite
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would requirea 100 foot setbackfrom any residentialuseaswell asscreeningand other

protections. McHenry CountyZoningOrdinance,CaryEx. 56, pp. 937 and947, C00884. The

EnvironmentalProtectionAct imposesadditionalrequirements.Industrial zoning,if relevant.is

meaningfulonly in thecontextof theimpactsthatzoningwould permitandthoseimpactsare

limited by thesetbacksandbuffersandperformancestandardswhich Mr. Lowe and

Mr. McArdle soughtto exclude. We arelongpasttheera,if it everexisted,when you could do

whateveryouwantedwith your propertywithout regardto your neighborsor yourcommunity.

And finally. Mr. Lowe forgetsthat the issuebefore theBoardis whetherthe County’sdecisionis

supportedby themanifestweightof the evidence. The recordcontainsunrebuttedevidenceof a

potentiallycontaminatedrunoff to the Hollows from the accessroadandthe stormwaterpipe

acrossthecurrentLowe operations;it containsunrebuttedevidenceof potentiallycontaminated

groundwaterflow ata very fast rate to LakePlote,LakeAtwood. Lake Killarney. and to high

quality and irreplaceablewetlands;and it showsagreementthat therewill be odor,noise,dust

and Litter impactsto nearbypropertiesincludingthe Hollows, thePlotepropertyand theexisting

Bright Oakssubdivision. The County’sdecisionis not only fully supported.it is also

inescapable.Industrialzoningis not a licenseto pollute. If it were so, therewould havebeenno

needfor theEnvironmentalProtectionAct in thefirst place.

IL Mr. Lowe’sArgumentAt ThePCRHearungThat CertainElementsof His
DesignandOperatingPlan Would Mitigate Any ConcernsRegardingHis
SiteLocationIs Unavailing

At thePCBhearing,Mr. McArdle attemptedto argue,apparentlywith respectto both

criteria2 and5, thatcertainproposeddesignandoperatingfeatureswerestateof theart and

wouldmitigateanyproblemswith the site location. PCB Tr. 34. He proceededby trying to

comparetheseallegedlydesirablemeasuresto featuresproposedby theVillage of Cary’switness
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AndrewNickodemfor the Woodlandfacility in KaneCounty,a facility for which siting hasbeen

denied. By carefulselectionMr. McArdle arguedthat the Lowe featureswereasgoodor better

thantheWoodlandfeatures,but thewholerecord doesnot bearhim out. For example.the

Woodlandsite hasonly oneresidence1400 feetawayto thewest,primarily upwind,Tr. 30 (III-

3-13-03).C002l8,while Lowe hasthe Plotepropertyadjacentto it and422homesin Bright

Oaks.about1300 feetdownwind. Mr. Nickodemhadneverseena transfersite locatedso close

to sensitiveareaslike theHollows,Bright Oaksand theplannedPloteresidentialdevelopment.

Tr. 17-18(IV-3- 12-03),C00214. TheWoodlandsite is paved,with curbingandwalls, multiple

valvedcatchbasinsand adetentionpondto stopandisolatespills andleaks. Tr. 18-19,25-26,

46, 50-54(11-3-13-03),C002l7; Tr. 16-17 (111-3-13-03),C00218. Indeed,BoardMember

Klasenaskedwhy it shouldn’t be an industrystandardthatall sitesurfacesshouldbe paved.

Tr. 16-17(111-3-13-03),C00218. Instead,Lowe hasno curbing. gravel site areas,“vegetative

waterways.”Lowe Br. 15, anda stormwatersystem,with no valving or othermechanismto

isolate leaksor spills,which infiltrates stormwaterdirectly to the groundwater.

Thepossiblelist continues: Woodlandhasasprinklersystem,handheldfire

extinguishers,a large200 lb. wheeledwaterfire extinguisherand a detentionpondto provide

watertofight fires. Tr, 9-10 (1-3-13-03),C00216,Tr. 29-30 (111-3-13-03),C00218. Lowe hasa

pit to pushburningwastesinto. Woodlandis surroundedwith a full fledgedgroundwater

monitoringsystemassociatedwith the Woodlandlandfill. Tr. 21(111-3-13-03),C00218. Lowe

hastwo downgradientwells which don’t go deepenoughto catchmany of themore serious

contaminantssuchassolventsandno informationin theapplicationasto what it will monitor for

or whetherits monitoringparameterswill be consistentwith the wasteit will receive. Woodland

hasprovisionfor recycling. Tr. 33 (11-3-13-03),C00217. Lowe doesnot. At his recentdesigns
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— in Illinois. Mr. Nickodemprovideda screeningwall aroundthe facility, suchasa tollway

screeningwall, to providevisual,noiseandlitter screening.Tr. 25-26(IV-3-12-03).C00214.

Lowe hasa chainlink fence. Mr. Nickodemsrecentprojectsin the Chicagoareahaveinvolved

sitesof between5 and6 acres,8 acresand20 acres. Mr. Lowe’s siteat 2.64 acresis by far the

smallestMr. Nickodem hasseenin recentdesigns. Ti. 27-28(IV-3-12-03), C00214. Woodland

hasan elaboratesystemto inspect loadsfor improperwastes,includingsurveillancecameras.

Tr. 22-27(111-3-13-03)C00218. Lowe hasrandomloadcheckingin minimumspace.providing

a risk to employees.Tr. 10-11 (11-3-13-03),C00217. Lowe hasa long entranceroadfor queuing

vehiclesbut almostno spaceonsite. Woodlandwould havesubstantialonsitequeuingroom.

Woodlandhasspacefor onsitetruckmovement. Lowe hasa sitewhich industrymodelsshow

will not allow trailersenoughroom to turn, andno room to park trailersfor inspectionor other

suchpurposes.SeeSectionIV below. Seealso Tr. 18-19(111-3-13-03).C00218.

Lowe doeshaveaconcretebuilding with a liner underthe building alone. Lowe hasto

rely on luck for anyaccidents,leaks,spills or drips which happenanywhereelseon the site, even

on therampsto andfrom the transferbuilding, whichhis infiltration systemwill sendstraightto

groundwater.13TheCountycouldhavereadilydetermined,andobviouslydid, that thelined

concretetransferbuilding did not overcomethe badsiteor the otherseriousrisksof the site

designandoperationplan.

Lowe’sattorneyarguedatthe PCB hearingthat the amenitiesor mitigating elementsto be providedby
Mr. Lowe in his designwereessentiallyeight: theconcretebuilding,the geoniembranelinerunderthetransfer
building, the monitoringwells, the long entranceroadfor queuing,indoor tarping,indoorscales,the fire pit, and the
fact of undergroundloading. PCBTr. 45. In additionto thepointsabove.Cary’s witnesspointedout that severalof
Lowe’s designfeatureswereeithernotadvantageous(indoorscales,undergroundloadingandradiationdetection)
Ir. 32-33,42-43(l-3-13-03),C00216;Tr. 5~731,39(11-3-13-03),C00217,orweredangerous(indoortarpingand
undergroundloadingwithoutadequateroom to turn onthe rampcomingout). Fr. 20-2! ((1-3-13-03),C00217
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Mr. Loweclaimsthat CountyBoardmemberscommentedthat his designwasstateof the

art andoverdesigned.Lowe Br. 11. The two commentsquotedoccurredearlyon thethird day

of hearing,while the Lowe witnesseswerestill testifyingandwell beforetheCommitteeheard

objectors’testimonyabout the Lowe design. Significantly, the two Boardmembersmadethe

commentsin light oftheirconcernsthatthe Lowe protectionswerenot broadenough,

foreshadowingthevery pointsmadeat a laterdateby theCary experts. CommitteeChairand

BoardMemberBreweraskedif the barrierkind of protectionprovidedby the liner couldn’t be

extendedto moreof the site. Tr. 65 (11-3-4-03),COO186. In light of Lowe’s testimonythat he

wasproviding an overdesignedfacility, BoardMember Koehleraskedwhy the Lowe experts

could not providegood informationon odorsandnoise. Tr. 16(111-3-4-03),C00187. Clearly,

theCommitteememberswerepayingcloseattentionto theseissuesanddecidedthemagainst

Mr. Lowe whentheyhadthe wholerecord,including thetestimonyof Cary’s experts,before

them.

Mr. Lowe’sbrief makesfrequentreferencesto his claimsthathis facility exceeds

standards,is stateof the art, is overengineered,or frequently is “ ~ordinar” (underliningin

original). It is worthwhile addressingwhat thosewordsmean.

First, thereareno Illinois regulationsfor transferstationdesign,so thereis no state

standardwhich canbe exceeded(andMr. Lowe’s frequentreferencesto Clutts v. Beasley,I 85

Ill. App.3d543, areinapposite). If thereare“standards,”theyare no morethana statementof

what the industryhasdonein thepast, in otherlocations,andthe objectorsin thiscaseput on

their ownexpertsto addresstheinsufficienciesofthedesignfor theinstantlocation, If it comes

down to abattle of experts.the Countyhadgood reasonto rely on Mr. Nickodemfor Cary, who

providessuchfeaturesassprinklersystems,pavedsitesandstormwaterisolationsystemsin his
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currentdesigns.ratherthanMr. Gordonfor Mr. Lowe.who doesn’tfollow the recommendations

in his ownmanuals.Finally, it is suggestedthat Mr. Lowe’s briefresortsto acertainamountof

hyperboleabout relativelyminor items. He describesthesite traffic patterns,separating

collectionandtransfertrucks,asa specialamenity,Lowe Br. 12, eventhoughtheAuto Turn

programsayshis truckswon’t be ableto turn. SeeSection IV, below. He saysthe enclosureof

thescalehouseexceedsstandarddesign,Id. 13, eventhoughMr. Niekodem,andcommonsense,

suggeststhat is essentiallyirrelevantfrom an environmentalstandpointsincethetrucksare

alreadytamedandaboutto leavethesite. He congratulateshimselfthatthe opensideof the

transferbuilding will facewest into theprevailingwind, violating Mr. Gordon’sownmanuals

andresultingin abuilding whoseopensidedirectly facestheHollowsconservationarea. He

refcrsto his buildingsasprovidingscreening,thoughat mostit will be partial andcan’t makeup

for the lack of a buffer or for a buildingwhich is opentowardtheHollows. Mr. Lowemakesup

standardsfor irrelevantmattersandclaimsto exceedthem,but leavesimportantissues

unaddressed.

As Mr. Heistenfor theCountypointed out at thePCBhearing,Mr. Lowe’s attorney

arguedby picking out nuggetsof informationhereand therein therecord,hopingno onewould

noticethemanyelementsof contrarydatawhichtherecordalsocontained. As notedabove,in

manyrespectshis “nuggets”weremisstatementsof the record,but thattacticshouldnot avail

him becauseit is the recordasawhole which mustbe consideredandhe must showthat the

County’sdecisionwasagainstthemanifestweight of theevidence. TheCountyCommitteesaw

throughthechaff A burningpit, an infiltration chamber,anda site,without setbacksor

bufferingdistance,which allows spills to reachthegroundandsensitivegroundwaterare not
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sufficiently protective. The County’sdecisionon criterion2 and its relateddecisionon criterion

5 weredrivenby therecord.

HI. TheLoweTransferStation Is Not LocatedSoAs To Minimize Incompatibility With
TheCharacterOf TheSurroundingArea OrTo Minimize TheEffect On TheValue
Of TheSurroundinuProperty

In supportof his argumenton criterion 3, Mr. Lowe atthe PCBhearingrelied on two

issues,he pointedagainto his industrial zoning,and,apparentlyabandoningthedamagingstudy

of PrincetonVillage in his own application,he referredto two public commentlettersfrom

residentsof PrincetonVillage in thevicinity of the NorthbrookTransferStation. His arguments

arefactuallyand legally insufficient; theyalsodo not beginto approachthemanifestweightof

theevidencestandardneededto overturnthe Countydecision.

A, TheApplicant FocusesOn ZoningandProvidesNo Showingof
CompatibilItyWith theCharacterof theSurroundingArea.

The applicationidentifiesthe zoningof the surroundingareaasprimarily industrial, a

conclusionreachedby assumingthe Plotepropertyis industrial(eventhoughthe Applicantwas

well aware,andhadbeenfor years,of residentialdevelopmentplansfor the propertyaswell as

its designationasresidentialin the CaryComprehensivePlan).’4 Consistentwith thatplanning,

theareais now zonedresidential.C04057-7235,App. 4. The applicationalsoassumedthe

McHenry CountyConservationDistrict Hollows conservationareawasindustrial,eventhough it

hasbeenreclaimedfor many yearsandis clearlydevotedto very successfulconservationand

The extensiveprocessof residential development planning for that propertyis laid out in the testimonyof
Mr. Cameron Davis, the Cary Village Administrator, Tr. 23-30(1-3-11-03), C00205, and Mr. Dave Plote. Tr. 4-10
(Vl-3-I 1-03), C002 10 (development discussions beginning in mid 80s — held up by litigation which has been
resolved). See also Cary Ex. 22, C00404 & C00404A, Cary Ex. C00398, C00404 and C00404A. and extensive
Plote exhibits I-Il. COl 193-1232. Many years ago Cary had extended water and sewer service to the area in
anticipation of this residential development. C0334 and C00334A, (blue and red lines showing water and sewer),
provided as Appendix A to this brief. Mr. Lowe, who bought his site in April 2002, Tr. 27-28 (1-3-8-03). C00200,
was well aware of this planning since at least the period when he sat on the Cary Village Roard from 1983 to 1989,
and indeed tried to expedite his siting application in order to preempt the Mote development. Tr. 90-92 (1-3-8-03).
C00200; Tr. 20-24 (111-3-8-03), C00202.
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recreationalopenspaceuses. Thesemisassumptionsaboutactual landuserenderLowe’s

conclusionsasto thenatureof thearea,seeVol. 1,3: p. 12 of23,C0000l,materially,in fact

overwhelmingly,incorrect. In fact, theonly currentheavymanufacturingusein the areaare

Mr. Lowe’stwo parcelsandtheneighboringWelsh Brothersfacility. Theactual industrialuses

arevery limited, asdemonstratedby the siteaerial, the testimonyof theCary Village

Administrator,andCary’slanduseplanning expert. Cary Lx. 5. C00334& C00334A,attached

asAppendixA: Tr. 17-56(IV-3-8-03), C00203;Tr. 6-67(1-3-11-03),C00205:Tr. 75-98(IV-3-

11-03),C00208. And theCary ComprehensivePlan,originally adoptedin 1982 andupdatedin

1992,makesit clearthat theareais designatedfor residentialandlessintensiveuses. CaryEx.

21, C00403. For theconvenienceof theBoard,themapdesignationfrom theCary

ComprehensivePlan is attachedasAppendixNo. D to this Brief

Despitehis knowledgeof theCary ComprehensivePlanand its designationsfor the

developmentof thearea,theApplicantsexpertMr. Petermar~testifiedthat he consideredonly

thecurrentzoning. Tr. 73 (IV-3-6-03), COO 194. In fact, theonly graphicincludedin the

Petermanreportshowsonly zoning(industrial for the HollowsandthePloteproperty),and fails

to identify theactualcurrentlanduse,which is substantiallydifferentfrom theexistingzoning.

Ti. 70 (IV-3-1 1-03),C00208. BecauseMr. Petermandid not discusstheproposedtransfer

stationwith the Village ofCary,he failed to learnoftheextensiveresidentialplanningfor the

Plotepropertyorthefact that theVillage hadextendedmunicipalservicesto thePloteproperty

in anticipationof its developmentasresidentialasdesignatedin the Plan. Indeed,during the

pendencyof Lowe’s applicationtheVillage’s Planwas implementedandthecurrentzoningof

theneighboringPlotepropertyis residential,implementinga longstandingplan. All ofthese

elementsshouldhavebeenconsideredby Mr. Lowe andweren’t.
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- Consistentwith theCary plan,thetrendin theareais to increasedresidentialuses.

Mr. Lowe himselfdescribedCary ashavingevolvedinto a bedroomcommunity. SeealsoTr. II

(1-3-11-03),COO2OS. TheformerlyminedMcHenryCounty ConservationDistrict Hollows

propertyis now a very successful,verycherishedpark,whoseTrusteeshaveunanimouslyvoted

to opposethetransferstation. CO4057-7235,App. No. 11, foundat AppendixC to this Brief

ThePlotepropertyis attheconclusionof an extensivepost-miningreclamationprocessandis

-aboutto be developedasmultiresidentialpursuantto theCary ComprehensivePlan andits

~tnnexationby the Village. The long-existingBright OakssubdivisionwhichMr. Lowe’s expert,

Mr. Peterrnan,assumedwasprotectedby an 8 to 12 foot berm,Vol. 1, § 3, p.9 of 23, C00001.

quite simply isn’t. Testimonyandpicturesdemonstratethat thereare Bright Oakshomesatthe

:op of the level of theso-calledbermwhich look directly attheproposedsite. Indeedthesite is

themostelevatedusein theareaand standsout like a sorethumb.tS Cary Lx. 18, C00400,

severalof thosephotographsarealsoincludedasAppendixNo. E to this Brief Across

~toute14. a businessand commercialdevelopmentis plannedby Mr. Bill Kaper. This

developmentis of vital interestto theVillage of Cary becauseof its needfor tax-base

diversification. Impactsto this propertyweren’tevenstudiedby Lowe. Tr. 9-15 (1-3-11-03),

200205. Nothing in theareais heavyindustrial exceptMr. Lowe andWelsh Brothers,and the

‘estimonyof Cary’slanduseplanningexpertwas that Mr. Lowe’s sitewasnot locatedto

minimize incompatibilitywith thesesurroundinglanduses.Tr. 91 etseq.(IV-3d 1-03),C00208.

On cross-examination,Mr. Lowe’s expert,Mr. Peterman,admittedtheunsuitabilityof the

ite from a landplanningperspective.He probablywould pp~put residentialnext to heavy

industrial. Tr. 14 (IV-3-6-03), C00194. SeealsoTr. 122-125(111-3-6-03),C00193. He

A Lowe expert agreed there can be noise at the topof the berm from as far as the area ofthe site. i~.
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acknowledgedRoute14 at the areaofthesite is theentrancewayto Cary andagreedthat it

would be his preferencenot to put a usesuchastheLowe site there,butjustified thedecision

becauseoftheCountyzoning. Tr. 96-98(111-3-6-03),CQ0193. County zoning.however,may

be consideredunderCriterion 3 only in thecontextof zoningperformanceandenvironmental

controlswhich would apply to controlimpactsfrom industrialusesandonly to theextentsuch

zoning reflectsactualuse. Mr. Lowe’s zoningargumentis invalid on its face.

AnotherLowe expert,Mr. Zinnen,agreedthat the closesthe hadpreviouslyput a transfer

stationto a residencewas 1100 feet— to a singleresidencein ColesCounty. He’d neverworked

on a sitesocloseto a largesubdivision. Tr. 71(111-3-3-03),COOl83; Tr. 6-7 (IV-3-3-03).

COOl84. Thetransferstationsimply doesn’tbelongon Mr. Lowe’s 2.64 acres.

Mr. Lowe’s testimonyasto compatibility with surroundingpropertieswasessentiallyan

argumentthat theactualsurroundingusesshouldbe ignoredandplannedusesshouldchangeand

becomeindustrial. Seee.g. Tr. 125 (111-3-6-03),C00193,64 (IV-3-6-03), C00194(Plote

propertyshould be industrial — Hollows is zonedindustrial). The County’sdecisionagainsthim

was fully supported.and in fact inescapable.

B. TheApplicant’sOwn DataShowsa PotentialSeriousImpact on
SurroundingProperties.

Mr. Lowe’s analysisof the impactof his proposedsiteon surroundingpropertyvalues

provestheoppositeof what he intends. TheCountyCommitteenotedthat andwasclearly

concernedby it, going throughextensivequestioningto be sureit understoodthedata. Seee.g.

Tr. 77 et seq.(V-3-13-03).C00220. Mr. Lowe himselfhasnow realizedthat and,at thePCB

hearing,abandonedrelianceon his ownapplication. The evidence,however,is clearand fatal to

theapplication.
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Mr. Lowe’s consultant,FrankHarrison,beganhis propertyvalueanalysisby trying to

find residentialsubdivisionslocatedneartransferstations. In theentirestateof Illinois he found

only one, a fact which shoulddemonstratethat transferstationssimply don’t belongnear

residentialareas. He testifiedhe wasn’tsurprisedtherewereno otherssincetransferstationsare

an industrialuse.Tr. 115 (111-3-6-03),C00l93,a clearadmissionagainthat theydon’t belong

nearresidentialareas.(Mr. HarrisonalsothereforecontradictsMr. Lowe’s argumentatthePCB

hearingthat a transferstation is not really industrial.)’6

The onesiteMr. Harrisonfoundwas thePrincetonVillage subdivisionacrossthe

Northwesternline railroadtracksfrom theNorthbrookTransferStation on ShermerRoadin

unincorporatedNorthfield Township. Ti. 67 (1-3-6-03),COOl91. At their closestpoint, at the

southeastcornerof thesubdivision,thestation is 200 feetfrom thetransferstation,with a

substantial16 foot high bermandtherailroadtracksin between.

In orderto do his study,Mr. Harrisondrewan arbitraryline throughthesubdivisionto

createatargetandcontrol group,with thetargetgroupgenerallycloserto thestation. He did pp

analysisto demonstratethat thecontrolwasa valid control,unaffectedby the station. Thushis

conclusion,that thetargetandcontrolsboth appreciatedat aboutthesamerateofslightly over

1%, supposedlydemonstratingalackof transferstationinfluence,is entirely unsupported. In

fact,he admittedthat if theentireneighborhoodwereinfluencedby thetransferstation, thenhe

would expectaboutthesameappreciationratefor both targetandcontrol. Tr. 72 (111-3-6-03),

C00193. His datashowsexactlythat.1’

16 Mr. Harrison studied other sites but his other studies involved industrial neighborhoods or nearby rental

properties, Lowe Br. 30-36, and are not relevant to the Lowe effect on nearby residential or commercial properties.
The County’s consultant. Patrick Engineering, also noted that Lowe’s Princeton Village conclusions

depended on where the target-control line was drawn. Tr. 6 (11-3-14-03), C000222.
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What his studydid show, a fact notedforcefully by Committeemembersat theCounty

hearing,is that many propertiesin PrincetonVillage appreciatedvery little andseveraleven

declinedin valueover theperiodstudied. Sevenpropertiesdeclinedin value, including

propertiescloserto thetransferstation; 18 of37 hadappreciationratesunder 1%. SeePrinceton

Village appreciationratesfrom the Lowe application,C0000I, which for easeof referenceare

includedin AppendixNo. F. This is a startlingresult for propertiesin north suburbanCook

Countywhereappreciationratesof 5-6%may be expected.Tr. 87 (V-3-13-03),COO22O. In

fact,Northbrook,adjacentto wherethesite is located,hasarateof 16%. Bright Oaks

appreciationratehasbeen9.8%. Tr. 54 (111-3-6-03),COO193. A more valid and morelogical

conclusion,andonecloselyexploredby theCountyCommitteemembers,seee.g.Tr. 69-74

(IV-3-6-O3). COO194 (questioningby Board MemberKoehier);Tr. 79-80 (V-3-13-03),C00220

(questioningby Board MemberKlasen),is that the transferstationdid significantly influence

propertyvaluesthroughoutthesubdivision,with the influencemostsevereon thoseproperties

closestto the station.’8

Mr. Harrisonalsofailed to acknowledgethe significanceof thefactthat Princeton

Village wasbuilt afterthe transferstation,and initial saleswouldhavetakenthepresenceof the

stationinto account. Bright Oakswasbuilt over 30 yearsagoand is an establishedand

successfulcommunityof 422 units,Mr. Harrison’swork doesnothingto addressimpactsto

existingcommunitypropertyvalues. (Mr. Lowe’s attorneyarguedatthePCB hearingthat Bright

Oaksknewof thenearbyuseswhenit was built, ignoringthefactthat thereare 422 homeowners

Mr. Harrison’sother studies used (and Michael McCann whom he consulted recommended) targets within

roughly ‘/4 mile of the station and controls over 34 mile away. Tr. 47(1-3-6-03). C00l91. Similar standards applied
to Princeton Village would have made most of the subdivision a target and would have disqualified any part for use
as a control. Mr. Harrison’s claim that he could find no other similar control in the area (north suburban Cook
County) is simply not credible. In fact, he recognized there might be other possible controls ‘/2 mile orso away. Tr.
37 (IV-3-6-03), C00194.
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in Bright Oaks.who boughttheirhomesat different timesandmay alsohaveknownof the

successfulreclamationof the Hollows andthependingresidentialdevelopmentof thePlote

property.)’4 Bright Oaks’ appraisalexpert,JohnWhitney, testifiedto exactly thesesame

problemswith theHarrisonstudies. His testimonyappearsatC00220(V-3-l 3-03). He pointed

out that theproperanalysiswould havebeenonecomparingpropertyvaluesbeforeandaftera

transferstationconstruction.Tr. 29-30.84. The transferstationpresencewasalreadyreflected

in theinitial PrincetonVillage values. Tr. 89. He testifiedthat Mr. Harrison’scontrolproperties

weretoo closeandwerelikely influencedby thePrincetonVillage station. Tr. 42-43,51, 75.

He agreedwith thequestionof Ms. SuzanneJohnson,a citizenobjector,that Lowe’s study could

be interpretedasshowinga negativetransferstationimpact throughoutPrincetonVillage.

Tr. 50-51. He notedthat therewasno supportfor Mr. Harrison’schoiceof a 1000 foot dividing

line throughPrincetonVillage to separatetargetandcontrolareas. Tr. 43. He believeda mile

distancewas abetterdistanceto find a controluninfluencedby atransferstation. Tr. 75, 84.

And he notedthat the 1-2%averageappreciationratefoundin PrincetonVillage wasnot only

incorrectlycalculated,it wasalso [“not very good”) comparedto the“significantly greater”rates

he would expectto see. Tr. 45, 87-88. He testifiedthat thenot-rn was5-6%. Tr. 87. He agreed

with questionsby BoardMemberKlasenthat on 30-37DartmouthCourt in PrincetonVillage

wherefour of eight homeslost moneyandoneappreciatedjust0.1% over 84 months,andin

PrincetonVillage asawholewhere18 of37 homeshad an appreciationrateunder1%, therates

Further. Princeton Village. where Mr. Harrison acknowledges he smelled odors and heard noises from the
transfer station, Tr. 88 (V-3-6-03), C00195, is upwind from the transfer station based on the prevailing winds. The
impacts on the locations downwind of the Lowe Station, such as the Plote property and Bright Oaks are likely to be
even more severe than those at Princeton Village.

It was also learned during the April 10 County Board visit to the Northbrook Transfer Station that it had
indeed received complaints from the residents of Princeton Village. C04057-7235, App. No. 7.
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were not good and suggestedproblems.Tr. 78-80.88. As Board MemberKlasendescribedit.

thedataon homevalueappreciationin PrincetonVillage was “not pretty.” Tr, 79-80.

Oddly, at thePCB hearingMr. McArdle. Tr. 28-30,criticized Mr. Whitney on the

groundsthat he hadrepliedto a CommitteeMember’s“hypothetical” fact scenarioby sayinghe

couldn’t answerthe questionwithout a properstudy. SeeTr. 80-81. Mr. McArdle claimedthat

without havingdonesuchastudyof a hypotheticalquestion,Mr. Whitney’stestimonywas

completelynegated. That’sridiculous.

First, it is Mr. Lowewho mustsubmit an application,bearstheburdenofproof, facesthe

manifestweight of theevidencestandardbeforetheBoardandmustdo the studiesif studiesare

required. Mr. Whitney’stestimonywasthat Mr. Lowe had,in fact.~ properlystudiedproperty

value impactandhe providedextensivetestimonyexplainingwhy that wasso and identifying

specific inadequacies.Thatis a perfectlyappropriatechallengeto thesufficiencyof the

application. Seee.g.CDT Landfill Corporationv. City of Joliet,PCB 98-60(March 5, 1998)

1998 WL 112497.~8-~9,affd 303 111. App.3d1119,756N.E.2d493 (3d Dist. 1993)(Table).

Further,Mr. Whitney’sanswerto theCommitteeMember’squestionwasperfectlyreasonable

andconsistent-- one shouldn’tgivepropertyimpact opinionswithout aproperstudy,and Lowe

hadn’t doneone. (Mr. Lowe’s own witnesstestifiedthat if thesite in fact had odors,he hadno

ideawhat theeffect on Bright Oakswould be. Tr. 75-78 (IV-3-6-03), COOl94). Mr. McArdles

argumentprovestoo muchandemphasizesthat theApplicant’sown recordis insufficientto

supporta favorabledecisionon criteria3 becausehehad notprovideda valid studyandthework

he did provide showsseriousimpactson propertyvalues. Mr. MeArdle’sargumentdemonstrates

that his client mustfail.
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It shouldbe notedthatBright Oaksis a goodquality, well-maintainedsubdivision,

Tr. 69 (V-3-6-03),C00195.with a high proportionof young families with childrenandof senior

citizens. Thesegroupswill be unusuallyimpactedbecausetheyare likely to be in the

neighborhoodduringtheday whenthestation is operating. EvenMr. Lowe’sexpertrecognized

that seniorcitizensexpectedBright Oaksto betheir lasthome. Tr. 69-71(V.3-6-03), C00195.

Theyhavelittle flexibility in beingableto moveand little financialcushionto be ableto deal

with any loss. As amatterof environmentaljustice,it is improperto targetsucha community

for theburdenof thetransferstation.

At thePollution Control Boardhearing,Mr. Lowe’s attorney.Mr. McArdle did not refer

to his client’s own studiesshowingthedevastatingeffect on PrincetonVillage, but to two letters

he had solicitedfrom local PrincetonVillage propertyownersafter theCountyhearingbegan

andit becameapparentthat his client’s study actuallysupportedtheobjectors. Without support.

eachcontendedthat propertyvalueshadincreased.Neitherletterwriter waspresentat the

hearing,let alonesubjectto cross-examination.Speakingcharitably,it is possibletheywere

referringto theI to 2% averageoverall increase,which is so much lessthanthesurrounding

area. It is possibletheyforgot aboutthesevenhomeswhich lost valueandthe 18 which

appreciatedless than 1%despitea strongmarket. It is clearthat ascurrentownerstheir interest

is in maintainingtheirown values.20In fact, therecorddemonstrated,and Mr. Lowe’s witness

admitted,offsite odorsfrom theNorthbrooktransferstation. Tr. 88 (IV-3-6-03).C00195. What

is stunning.however, is Lowe’s decisionto abandonhis applicationandpointinsteadto two

lettersof untestedandmanifestlyinsufficientpublic commentto supporthis showingon

20 As Board Member Kiasen noted with regard to the letters, “I can’t see a housing development with these

letters that Mr. McArdle gave us from these homeowners that are saying how great this is. You think it would be
great if you wanted to get out ofthere.” Tr. 79.
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criterion 3. TheCounty’s decisionon this criterion wasclearlycorrect,and indeedthereis no

evidencein theapplicationor in the recordto the contrary.

C. TheAct SetsRequiredSetbacksFrom ResidentialPropertyWhichConfirm
theProprietyoftheCountyDecisionandBar Establishmentof theLowe Site

Mr. Lowe hasbeeninconsistentaboutthesignificanceof the 1000 foot residential

setbackstandardsfrom transferstationsin Section22.14oftheAct. He hasindicatedthat he

selectedthe proposedsitebecauseit wasmorethan 1000 feet from Bright Oaks(andexpedited

his applicationto try to move forwardbeforetheneighboringPlote propertycould be zonedas

residential),Tr. 89-90(1-3-8-03),C00200.but at thesametime he hasarguedthat the 1000 foot

setbackof 22.14is somehownot applicablein siting. Theresidentialsetback,in fact, is

importantin severalways.

Mostdirectly, Section22.14preventsestablishmentof a garbagetransferstationwithin

1000 feetof a residenceor a propertyzonedresidential.Nosuchstationcanbe permitted.21

Equally important,however.Section22.14 is importantevidenceof the legislature’s

understandingofhow closeis too closeto complywith criteria2, 3 and5. As amatterof law,

evenfor an otherwisegreatsite, lessthan 1000 feetwould be too close.

Similarly, Section21(w) of theAct statesthat aconstructionanddemolitiondebrissite

cannotbe any closerthan 1360 feet to residences.Suchasitewould not be likely to haveodors

or groundwaterimpacts,but it is still too closeasa matterof law.

In light oftheselegislativelyestablishedbareminimums,minimumswhich apply even

wherethesite itself hasadequatebuffersand goodprotectionsfor groundwaterandsurfacewater

andthe like, thedecisionoftheCounty CommitteeandCountyBoardaremanifestlyreasonable,

21 By incorporationin the McHenry County Solid WastePlan, Section22.14 renders the site noncompliant

with criterion 8. Cary understands that this issue is not ripe at this time but would certainly have raised it if the
County had not denied siting on the basis of criteria 2, 3 and 5.
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— evenif thePlotepropertywerenot residential. ReasonableCounty Boardmembers,like

reasonablelegislators,could look at thesiteandtheproximity to nearbyhomesandconcludethat

they arejust tooclosenot to havean unreasonableimpact.

In fact, of course,the Plotepropertyis residentialwhich makesthecircumstanceseven

more compelling. Mr. McArdle arguedat the PCBhearingthat transferstationsmustbe in the

middle ofpopulatedareas. Cary is astrongsupporterof transferstations,but nothingsaysthat

they haveto be in people’sbackyards.In fact.Sections21(w), 22.14and39.2 andexpert

testimonyandcommonsensemakeit cleartheyshouldnot be in people’sbackyards. Even

Mr. Lowe andhis expertsrecognizethis. Again and againtheyreferredto the mitigations” they

hadattemptedto provide to protectsiteneighborsor cautionedthat their conclusionsassumed

high quality siteoperationsto protectneighbors. Seee.g. Tr. 58-59(111-3-8-03),C00202;Tr. 23

(1V-3-14~03),C00224. In the faceof that, whenaskedwhetherhe felt any obligationto consider

the coststo Cary or of his neighborssuchastheresidentsof Bright Oaks,Mr. Lowe announced

“Not in theleast.” Tr. 46-47(11-3-8-03),C00201. It wasentirely reasonablefor theCounty to

look at these“mitigations” anddecidethat aconcretebuildinganda building liner werenot

enoughin light oftheserioushandicapsof the site itself, the touchstoneofcriterion3. The

statutoryprovisionsdemonstratethat that decisioncould not havcbeenagainstthemanifest

weightof theevidence.

IV. ThePlanOf OperationsForTheTransferStationJ5 Not DesignedTo Minimize The
DangerTo TheSurroundingArea From Fires, SpillsOrOtherOperational
Accidents

In additionto theproblemsdiscussedin SectionII above,asignificantproblemwith the

facility designandplanofoperations,onecreatedby thevery small sizeof thesite, is thefact

that the largertransfertrailers contemplatedby theapplication,andon which sitevolumeand
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truck traffic calculationsrely, cannotmaneuveraroundthesitewithout hitting thebuildings!

The Village of Cary’sexpert,Mr. Nickodemof EarthTech.hadhis staffusea widely accepted

computermodel calledAuto Turn to determinewhethera 65 foot transfertrailer truck could

makethetight turn downtherampinto thetransferbuilding andthenmakethetight uphill turn

comingout. The Auto Turn programshowedit couldnot. The truckwould hit thebuilding

going in andhit theinside rampretainingwall comingout. Theprogramalso showedthat

- transfertruckscoming into thesiteandturningrightascontemplatedby thesiteplanwould hit

thesite fenceon theright sideof theentrance.Ti. 45-52(IV-3-12-03),C00214;Cary Ex. 40,

C00466-C00466A.A copyofthis exhibit is alsoattachedasAppendixG to this Brief This

analysiswassupportedby theSWANA manualwritten by Mr. Lowe’sown expertwhich also

demonstratedthat theturningradii providedwere atthe limit of viability. Themanualalso

recommendedstraightandlevel road segmentsinto andout of the transferstation tunnel. App.

Ex. 8. pp. 8-9,C00238. The Lowe siteobviouslydoesn’thavethem.

Mr. Nickodem’soffice also ran Auto Tum to seewhetherthetransfertrailerscould really

be parkedon thesite andbroughtinto useasneededasassumedby theapplication. It concluded

that only six couldbe parked(insteadof 8 oreven 10 astestifiedby Mr. Lowe’s consultants,

Tr. 36(11-3-3-03),COO 182, andthat therewould be difficulty moving themaroundthesiteunless

a smalleryardjockeywere used. Tr. 52-56(IV-3-12-03),C00214;Cary Ex. 41, C00467&

C00467A. Theproblemthenwould be to find a way,anda place,on a 2.64 acresite, to switch

theyardjockeyto an over-the-roadtractor. j~

Mr. Nickodemalsoidentifiednumerousotheronsitetruck managementproblemson the

very small site. Tr. 28-34(IV-3-12-03), C00214.
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Mr. Lowe’s expert.Mr. Gordon,respondedto this problemnot by checking

Mr. Nickodem’swork, which mustthereforebetakenasunchallenged.Tr. 16-17.19-20

(111-3-14-03),C00223.22 Instead,Mr. Gordonsaid he hadusedahandheldtemplateto designthe

site, which waslessconservativethanAuto Turn, and that in any eventthesitecouldusesmaller

transfertrailers which would be ableto turn. Mr. Gordondid not refuteMr. Nickodem’s

conclusionsregardingtrailer parkingand theneedto switch from yardjockeysto over theroad

tractors. Hethoughtsuchswitchingwasdoable,Tr. 27 (111-3-14-03),C00223,eventhoughit

involved switchingatthe endof the transfertunnelor atthescalehouse.SeealsoTr. 18-19

(111-3-13-03).C00218. If thesiteusessmallertrailers, however,theassumptionswhich were

usedthroughouttheapplicationandtheApplicant’s testimonyto calculatesitecapacityand

traffic volume areno longersupported.Overandover therewasunchallengedreferenceto 65

foot transfertrailers(55 foot trailers),very largetransfertrailers, andtheweightlvolumeof

materialthat couldbe handledin suchtrailers(120cu, yds). Seee.g. Vol. 1, 5-7,C00001;Tr. 24

(11-3-1-03).C00179;Tr. 19,26(111-3-14-03),C00223. Mr. Gordon’sbacktrackingis

inconsistentwith theapplicationandtwo weeksoftestimony. (It is alsodownrightodd— how do

you explain to a client that truckscan’t turn aroundhis site becauseyou useda templatethatwas

not sufficiently conservative,)Mr. Nickodemtestifiedthat it is his standardpracticeto design

for WB62s — 65 foot combinations,and indeedthis is theonly practicethat makessense.Tr. 32

(111-3-14-03),C00223.

22 As pointed outby Ms. Suzanne Johnson,acitizen, it simply madenosensefor Mr. Gordon.when he had

his staffrun Auto Turn to determine what trailers could use the site not to have run it for the largest trailers
mentioned in the application, the WB-62s. If it worked for those, it would work for anything smaller. Tr. 61-62
(11-3-15-03),C00227. Oneis left with the uncomfortableconclusionthat he knew Mr. Nickodemwas correctand
was not forthrightabout it.
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Theturningradiusdebacleis only oneof themorestunningproblemsposedby the very

small sitearea. Besidesthe lack of adequatebuffer, andthedeficientstormwatermanagement

discussedabove,othersincludetheseriouscompromisesmadein sitesafetyin thecaseof fires

andspills. Thelackof storagefor contactwatersand the lack of a detentionpondto provide

watermayor maynot haveinfluencedthedecision,but the recordshowsthat thesitewill have

neitherasprinklersystemnorwatercapacityto fight fires. Transferstationsdo havefires. Tr. 75

(11-3-1-03),C00179;indeedAndy Nickodemtestifiedon behalfof Cary that he hadrecently

designeda replacementtransferstation for onewhich hadburneddown in Peshtigo,Wisconsin.

Tr. 13 (1-3-13-03).C00216. His currentpracticeis alwaysto includesprinklersystemsandother

firefighting equipment. Instead.Mr. Lowe plansto resort to a pit in which to pushburning

wastes.Fires for which thepit can’t be used,for examplebecausethevolumeof burning

materialcan’t be managedwith a front endloader,will simply burnuntil theFire Department

arrivesandeventhen,becausethereis no onsitedetentionpondto furnishwater,theFire

Departmentwill haveto pumpor truckits waterfrom ahydrantatThreeOaksRoadand U.S. 14.

Tr. 79 (11-3-1-03),COO179, furtherawayeventhanBright Oaks. Mr. Lowe’s consultantshave

chosento haveall vehiclesrefueledinsidethe transferbuilding. In additionto fumes,Patrick

Engineering,theCounty’sconsultant,notedthepossibility that front end loadersscrapingon the

concretetipping floor could createsparksleadingto adangeroussituation. Tr. 82 (1-3-14-03).

C00216. Despitethis, Mr. Lowe’s consultantstestifiedunderoaththat their designhad ‘every

conceivableprovisionpossible’ to managefires. Tr. 43(15-3-1-03),C00179.

Thefire protectionissueis complicatedby thefactthat thefacility accessroadhasno

bypasslanes,and, if collectionandtransfertrucksare backedup,emergencyaccessmayhaveto

Ti-us DOCUMENT Is FILED ON RECYCLEDPAPER



be throughtheneighboringLowe Enterprisesproperty. Tr. 6(11-3-14-03),C00222. No

easementor accessacrossthis sitehasbeenprovided. Tr. 83 (11-3-1-03),C00179.

Giventheseissuesit is very troubling thatMr. Lowe failed to put on a fire protection

expertto justify his design,eventhoughhe saidhe would do so, Tr. 78 (11-3-1-03).COO179. and

despitehis testifyingconsultants’claimsthat theywerenot responsiblefor fire controlissuesand

did not know what had beendiscussedwith fire authorities.Tr. 7-10(11-3-3-03).COW82. This

is a legally insufficientshowingasto Criterion 5, while creatinga substantialrisk to neighbors

suchasthePlotepropertyandtheMcHenryCountyConservationDistrict.

Similarly, managementof spills is left unaddressed.Mr. Gordon,an expertfor

Mr. Lowe, initially ignoredthefact thatspills from operationsotherthanfueling could occur.

Tr. 61(11-3-1-03).C0O179. Whenconfrontedwith his own writtenoreditedmanualreferringto

suchspills, he pretendedit referredto ‘leaks’ ratherthan“spills,” as if that makesadifference,

eventhough it usesthe term “spills.” Tr. 7-14(111-3-1-03),COO180; App. Ex. 10, p. 35, C00240.

Whateverterm Mr. Gordonprefers,it is clearboth spills and leakswill occur. Theywill flow

into the stormdrainsto the infiltration systemandthento thegroundwater,without any

mechanismto halt that flow. The applicationhasno discussionregardingany spill otherthanon

thetipping floor, Vol. I, § 5, Att. 1. p. 5, C0000I.anddoesn’tevenprovidethecorrect

informationfor requiredimmediatenotification of releases.CompareVol. I, § 5, Att. I, p. 9,

C0000I,and40 CFR302.6,(notificationsarerequiredby law to NationalResponseCenter

operatedby theU.S. CoastGuard). Indeed,neitherMr. Lowe’s consultantsnor Mr. Lowe were

awareof the correctnotificationrequirements.Tr. 15(111-3-1-03),C00l80;Tr. 18-19

(11-3-8-03).COO2OI. IndeedMr. Lowe sawno usein knowingsuchinformationin advanceof
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thespill. Id. Ratherthanminimizing damagefrom spills, theApplicantassumestherewon’t he

any— a clear failure to respondto Criterion ~23

TherecordshowsMr. Lowe’s failure to addressbasicoperationalconcernsat thesite.

includingsafetruck access,responseto fires andplanningfor spills. In manycases,the

problemsaretraceableto orexacerbatedby thesmall sizeof thesite. Forthereasonsdiscussed

in this SectionIV, aswell asin Section II above,it is clearthat theCountydecisionon criterion

5 is supportedby therecord.

V. Marshall Lowe HasNeithertheExperience,Nor the EnvironmentalCompliance
RecordNecessaryto Run a TransferStationandThis WasProperlyConsideredin
Ruling on Criteria2 and5

Section39.2 of theAct specificallyprovidesthat theCounty Boardmayconsideras

evidencethepreviousoperatinghistory andpastrecordof convictionsor admissionsof

violationsof theApplicant (andany subsidiaryor parentcorporation)in thefield of solid waste

managementwhenconsideringcriteria(ii) and (v). In adoptingthis provision,theGeneral

Assemblyrecognizedthat it wasimportantthat a countyboardor thegoverningbody of a

municipality havetheopportunityto investigateandexaminethepastoperatinghistory andpast

recordof convictionsandviolationsof an applicant.Medical DisposalServices,Inc. v. Illinois

EnvironmentalProtectionAgency,PCB 95-75.PCB95-76(consolidated)(May 4. 1995)1995

The hearing also included an ongoing, and evolving,series of interpretations from Mr. Lowe’s consultant
about what would be done if hazardous waste was found. Mr. Gordon insisted that suspected hazardous wastes
could be taken offsite immediately. Response people would be hired to take such wastes “home with them.” Tr. 30
(11.1-3-1-03), C0l80.23 To emphasize his point he reported that he had spoken with Heritage Environmental in
Lemont which would take those wastes offsite immediately. Tr. 42, 53-54 (11-3-4-03), coo $87. When objectors
provided evidence that Heritage would not, and could not, provide that service, See e.g. Tr. 24-24 (V-3-12-03),
c00215,Mr. Dorgan appeared to say that Mr. Gordon had misunderstood, Mr. Dorgan in fact had made the phone
call, to R3 not to Heritage, and that R3 would take the material offsite immediately. Tr. 84 et seq. (IV-3-l4-03),
C00224. This representation took place on the last day of testimony and could not be refuted immediately, but the
Village of Cary contacted R3 as soon as possible thereafter and learned that, again, Mr. Lowe’s consultant had
overstated. R3 cannot take suspected hazardous wastes offsite without toxicity testing which may take days. See
C04057-7235. App. No. 14. This is also what the law says and is what other transfer sites have to do as well. 40
CFR 262.11 el. seq. See Tr. 24-27 (V-3-12-03), Co02 15. Mr. Lowe’s lack ofexperience, and his experts’ apparent
lack ofactual operating experience, were evident throughout the proceedings.
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WL 283830.*6 on appealMedical DisposalServices,Inc. v. EnvironmentalProtectionAgency.

286 Ill. App.3d562,568, 677N.E.2d428, 432.24 Considerationof theoperator’sbackground

alsoservesto preventan entity with an imperfecthistory ofoperatingpollution-control facilities

from evadingthelocal approvalprocessby arrangingto purchasethesiteafterthesellerreceived

local siting approval. 286 Ill.App.3d 565, 677 N.E.2d 432. TheCounty’svotespecifiedthat it

hadtakenMr. Lowe’s experienceinto accountin ruling on criteria2 and5.

While Mr. Lowe appealson thebasisof theCounty’sconsiderationofexperiencewith

regardto criteria2 and 5, it is notclearwhat his reasoningis, andthePCB hearingprovidedno

furtherelaborationexcepta commentby Mr. McArdle that the law doesnot say that no

experienceis disqualifying. PCB Tr. 48_50.25 Whatthe law doessay,of course,is that

experiencecanbe considered,andwherethesite is locatednearsensitiveuses,threatens

vulnerablegroundandsurfacewaters,is so small asto haveno buffer areaor operationalroom,

and is designedwithoutprotectivesystemssuchassprinklersystemsor firefighting water, it is

entirely reasonable,andconsistentwith theevidence,to considerlackofexperiencean element

in judgingcompliancewith criteria2 and 5. Notably,Mr. Lowe haschangedhis mind on this

point. At theCountyhearing,in refusingto providefurther informationon Mr. Lowe’s activities

to theCounty,Mr. Lowe’sattorneyagreedthat Mr. Lowe’spastoperations“go[es] to his ability

to runatransferstation” andcouldbe arguedby thepartiesandconsideredby theCounty.

24 In Medical Disposal Services, the Board also determined, and the Appellate Court affirmed. thai siting

approval was not transferable. While the legislature subsequently amended the statute to provide that siting
approval could be transferred, this in no way affects the right of the siting authority to consider the operations
history of the applicant in the first instance. The new operator’s experience will be considered by the Agency during
the permining process pursuant to Section 390) of the Act. 415 ILCS 5/39(i).
25 If Mr. Lowe’s argument is that actual experience may be disqualifying but that total ignorance is protected,
he has not provided any support for that proposition, which is contrary to the entire protective plan of Section 39.2.
Under that theory the large waste companies should try to find the least experienced people they know to front for
them on their applications. No experienced waste company, however, would propose a site so small it can’t turn its
trucks or a monitoring well system without an ungradient or a deep well. Mr. Lowe’s lack of experience shows
throughout his application.
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Tr. 18 (1-3-14-03),C0022I. Mr. Lowe haswaivedhis right to arguethat his experienceor

inexperiencecouldn’t be considered.

Sowhat is knownaboutMr. Lowe’sexperience?First, respondingto a questionfrom

BoardMemberKoehler,Mr. Lowe admittedhe didn’t evenreadhis own application. Tr. 48 (IV-

3-8-03),C00203. Marshall Lowe alsoadmittedthat he hasno experiencein solid waste

managementor in runninga transferstation. Tr. 19-20(1-3-8-03),C00200.26 His application

sayssoaswell. Mr. Lowe admittedhe had“no clue” who would be theoperatorof the transfer

station. Tr. 59 (111-3-8-03),C00202. He plansto ownthe site: operationsareto be carriedout

by his wholly ownedshell corporationLowe Transfer,Inc. (“Transfer”). Tr. 50 (111-3-8-03),

C00202, Transferhasno experience,no employees,no money. Tr. 27. 5 1-52(11-3-8-03),

C00201. It is setup to shield Lowefrom liability if anythinggoeswrong. Mr. Lowe andhis

attorneyadmittedasmuchat hearing. Tr. 50-51, 54(111-3.8-03),C00202.

Mr. Lowe’s attorneyarguedatthePollution ControlBoardhearingthata wastetransfer

stationis really just a truckingterminal. PCBTr. 22-23. Mr. Heisten,attorneyfor theCounty,

ably respondedto this argument,pointing out thatthematerialhandledby atransferstationis

putrescible,it smellsandcanhavesignificantpotentialenvironmentalimpacts. PCB Tr. 164.

Mr. Lowe’sfailure to graspthis point is troubling in itself.

Lowe claimshis expertiseis in heavyequipmentoperationsand managementandhe

himselfbroughtup his currentbusinessoperationsasanexampleof his background.Nextdoor

to his proposedsitehe hasoperateda constructionanddemolitiondebrisrecyclingbusiness

calledLowe Enterprises(“Enterprises”)since1991, He also runsLoweExcavating

(“Excavating”)from a separatelocation. Tiker Trucking is ownedby Mr. Lowe and his family

Mr. Lowe was scheduled to testify in his own case only afterthe Village of Cary noticed him to appear and
indicated it would call Mr. Lowe as a witness in its case for the objectors. C03833-3834.
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— andis also run from a separatelocation. Tr. 8-9. 75-76(1-3-8-03),C00200. It is expectedthat

Tiker will do the hauling to the landfills. Tr. 5(11-3-8-03).C00201.

It appearsthat Mr. Lowe is incorrectwhenhe claimedto haveno solid wasteexperience.

At Lowe EnterprisesMr. Lowe takesin constructionanddemolitionmaterials,includingasphalt

from roadsandothermaterialsfrom buildingprojects,separatesthem,crushesthem, storesthem

andthensellssomeportionsanddisposesof theresidualswhich he collectsin a rolloff and

agreesarewastes.Seee.g. Tr. 30-33,40-4) (1-3-8-03), C00200. Mr. Lowe washighly

inconsistentin describingthe recycledmaterials,claiming at onepointthat theywere

constructionanddemolitiondebris,Tr. 32 (1-3-8-03),C00200,backingoff from that, Tr. 43

(1-3-8-03),C00200,andthenclaimingin his argumentsbelow, whenhe understoodthathis

activities might be in violation of the Act, that theywerenot waste,eventhoughhe admittedthat

he disposedof residuals. Unfortunately,Mr. Lowe appearsto be in violation of thesolid waste

sectionsof theAct no matterhow thesematerialsareclassified,but theequallytroublesome

issue is Mr. Lowe’s indifferenceto, indeedhis disclaimingofany responsibilityfor his own

compliancestatusunlessIEPA specificallytells him he needsto do something. This is not the

philosophyunderlyingtheAct.

Section21(d) ofthe Act, ILCS 5/21(d)requiresapermit for theconductof “any waste-

storage,waste-treatmentor waste-disposaloperation.” Lowe doesnot havesucha permit. Lowe

apparentlyeventuallydecided,ator aftertheCountyhearing,thathe doesnot fall underthis

provisionbecausehis constructionanddemolitiondebris is not waste. In fact,he separately

admittedit includedresidualswhich arewasteandaredisposedof, so this argumentis

unavailing,but it is likely legally incorrectaswell sincethereis a separateexceptionin the

statutefor constructionanddemolitiondebrissites in countiesover 700,000,an exceptionwhich

-48-
Ti-its DOCUMENT IS FILED ON RECYCLEDPAPER



would be unnecessaryif the constructionanddemolitiondebrisis not coveredby thepermitting

requirement.It is clearLowe hadneverconsideredthe relevanceof thesolid wastemanagement

requirementsof theAct to his own operationsuntil this proceeding.And what Lowe still fails to

acknowledgeis that evenif he werenot subjectto thepermitrequirementof2l(d) hewould still

be subjectto theoperatingrequirementsof Sections2 1(w) and 22.38. He clearly is not in

compliancewith theserequirements.27

Section21(w) requiresaconstructionanddemolitiondebrisoperatorto maintain

documentationidentifying thehauler,generator,placeoforigin andweightor volumeof the

debrisorsoil andtheplacewhereit is disposedof ortreated. Mr. Lowe is not following these

requirements.He maintainsno documentation;indeedhe evenallows dumpingof materialsat

his siteafterhourswhenit is entirelyunattended,andhashadconsequentfly dumpingproblems.

Seee.g. Tr. 30-36.44. 47-57(1-3-8-03),C0200.

Section22.38 appliesto facilitiesacceptingexclusivelygeneralconstructionand

demolitiondebrisfor transfer,storageandtreatmentandsetsout a precisesetof operating

standardsfor sucha facility. In orderto be eligible for thepermitexemptionin Section2 1(d)for

facilities in largecounties,onemustcomply with Section22.38makingclearthat it is the

intentionoftheAct that all constructionanddemolitiondebrisrecyclingfacilities be regulatedin

someway. Therearenot intendedto be anyloopholes. Among otherthings under

21 OtherquestionsregardingMr. Lowe’s operationswere raised as welt, e.g. his servicing of vehicles from his

operations at one site and taking the wastes to another for burning, without manifests or permits, see e.g. Tr. 7-Il,
14-16 (11-3-8-03), C00201 Tr. 76-77 (1-3-8-03), C00200. Objectors moved that the County require Loweto provide
additional informationto allow a compliancereviewof theseactivities,seeC03837-3838,butLowe’s attorney
refused. See Tr. 16(1-314-03),C0022I. InsteadLowehiredyet another lawyer to provide a “public comment,”
after the recordclosed, claiming that certainof Lowe’s operationswere in compliance,notably the burning of used
oil for thel. and noting that there wereno IEPA forms for a Section 21(d) permit. Of course,this statementwas not
subjectto cross-examination,and it certainlyis notevidenceof Lowe’scompliancewheretheunderlyingfactsare in
the possessionof Mr. Loweandarenotprovided Most tellingly, therewasno Lowe responseto the allegationsthat
he is in violation of Sections21(w)and 22.38.
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Section2238.at Enterprises.Mr. Lowe mustfollow certainproceduresto shiprecycled

materialsoffsite within six months,to disposeofnon-recyclableswithin 72 hours,to takeno

more than25%non-recyclables,to controlnoiseand stormwaterrunoff, to controlsiteaccess.

andto keepcertainrecordsof his wastesourcesandmaterialhandlinganddo certainlabeling

andtaggingto showcompliance. Again, he hasdonenoneof thesethings. Tr. 30-36.44-57(1-

3-8-03),C00200. Additionally, evenafteryearsof runninghis constructionanddemolition

debrisoperationand his specialwastehaulingoperation,Mr. Lowe testifiedthat he doesn’tknow

what to do to respondto a spill in his operations,and doesn’tseethebenefit of knowingthat in

advanceof theevent. Tr. 18-19 (11-3-8-03).C00201.

Mr. Lowe andMr. McArdle reactedto questionsconcerningtheseissuesdefensively.

Lowe claimedthat he would do them if necessaryandthat an [EPA air inspector,who he could

not nameexceptthat it might be ‘Terry something,”had not mentionedtheselandpollution

violations. He alsocould not rememberwhenor howoftenTerry had visited. Tr. 41, 69-70

(1-3-8-03).C0200. Lowe andhis attorneyalsoquestionedwheretherequirementfor a permit

andfor compliancewith operatingstandardsappears.apparentlyentirelyunfamiliarwith the

EnvironmentalProtectionAct or thepossibility that it might apply to Mr. Lowe. When

confrontedwith therequirementsof Section22.38,Mr. Lowe suddenlydecidedthat maybehis

operationsdidn’t involve constructionanddemolitiondebris,eventhoughhe hadearlieragreed

that theydid. CompareTr. 32 to 41(1-3-8-03),C0200. He did admit,however,that theresiduals

from his processingwere waste. Tr. 30-33,4 1-42 (1-3-8-03),C0200. Later in thehearing,and

presumablyafterreadingthestatute,Mr. McArdle saidthat if Mr. Lowe neededa permitfor

Enterpriseshe would getone. Tr. 17-18 (1-3-14-03),C00221. In fact,theprinciplesunderlying

theEnvironmentalProtectionAct assumethat personscausingpollution impactsmust
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understandtheir legal obligationsandcomply in advance—notjustwhenthey getcaught.

McHenryCountyandits citizenshavea right to expecta transferstationoperatorwho takes

responsibilityfor environmentalcompliance— for consultingthestatuteandthe regulations

himselfandtheCountyBoardwasentitled to considerMr. Lowe’s lackof concernfor

identifying and following theapplicableenvironmentallawsandregulations.

Mr. Lowe andhis consultantstestifiedthat he would buy expertiseby hiringa so-called

“certified operator”with thehelpof his consultantWeaverBoos. This is not sufficient. As

notedin severalareasabove,WeaverBoos own testimonyindicatesimportantareasof operation

whereit is uninformed. But more important,theapplicationmakesno referenceto hiring of a

certified operator.SeeTr, 17 (111-03-1-03),COOl80, andthestatutedoesnot contemplatea

promiseto obtainexpertisein thefuture. Whatcountsis what the recordshowsaboutthe

Applicant’sexpertisenow. And now it is nonexistentorevennegative.28

Even if apromiseto hireexpertisecouldmakeup for the lackof experience,the evidence

at hearingraisedseriousdoubtsaboutthat solution in this case.Throughoutthetestimonyof

Mr. Lowe’sconsultantstheyprovedthemselveswilling againandagainto make

commitments/recommendationsto satisfythemany questionsraisedaboutthesite(e.g. useof a

certifiedoperator.possibility of recycling,litter pickup in surroundingareas,receiptofhigh level

of constructionanddemolitiondebris,bondsandetc.). Thesecommitmentswerenot in the

applicationand shouldnot beconsideredin ruling on sitesuitability, but the importantpoint here

is that Mr. Lowe hadalreadybegunto disavowthemevenbeforethehearingwasconcluded,

28 Mr. Lowe’s consultant,Mr. Gordon, testifiedthat a certified operator,an ideawhich hasno official standing

in Illinois but which Mr. Gordon is promoting,must havea high schooldegreeor a G.E.D..sometransferstation
experienceand havetakenMr. Gordon’sthreeday transferstationcourse(eventhoughhe frequentlyrejected
attemptstorch on the manualfor that course). Tr. 93(1V-3-3-03),Cool 84. Clearlythesevery minimal
requirementsinsurenothing.
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Seee.g.Tr. 19-20(11-3-8-03),C0020l (Limited on whatis possibleto dealwith odor

complaints.): Tr. 36(11-03-8-03),C00201(No high proportionof constructionand demolition

debris):Tr. 64-67(11-3-8-03),C00201;Tr. 64(111-3-8-03).C00202(No capacityfor recycling);

Tr. 6-7 (111-3-8-03),C00202(Insurancemight be so costlyhe wouldn’t do it); Tr. 16 (IV-3-8-03).

C00204(Will not follow consultant’srecommendationson patrollingfor litter).29 Mr. Lowe’s

repudiationsof his consultant’stestimonydemonstratehis lackof sensitivityto environmental

concems.Theyalsoemphasizethepractical limitations,therearelegalonesaswell, of trying to

fix a bador incompleteapplicationwith conditions. Finally, theyforcefully demonstratedthe

practicaland legal impossibilityof approvinga transferstationto be run by an unqualified

operatoron theassumptionthat he will hire goodpeopleto do thejob. Mr. Lowe will alwaysbe

theone in charge.

Mr. Lowe andhis consultants,Messrs.GordonandZinnen,agreedthat careandquality

in facility operationsandmaintenance,spill preventionandcleanup,infiltration system

maintenanceand etc.will determinewhetherthe transferstationwill work. Tr. 58-59(111-3-8-

03).C00202:Tr. 23 (IV-3-14-03),C00224. In responseto questionsfrom CommitteeChair

BrewerandBoardMemberMunaretti,Mr. Lowe’s compatibilityconsultanttestifiedthat his

conclusionsassumedthat thesitewould be a first classoperation. Tr. 83, 84,96 (IV-3-6-03),

C00194. Mr. Lowe’shistory, trackrecord,misrepresentationsand attitudeindicatethat he

cannotbe relied uponto run any sitecorrectly. especiallyone with thesensitiveenvironmental

issuesapparenthere. After acknowledgingtheburdenposedby his transferstation, Mr. Lowe

29 Mr. Loweprovidedfurther public commenton insuranceafterthecloseof the record,but a representation

aboutenvironmentalinsurancecoveragemeansnothingwithout seeingthe proposedpolicy languageto understand
what, in $äc~.it covers. Thatwasnot provided.
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wasaskedif he hadgivenany considerationto the impactsto theVillage ofCary. Mr. Lowe’s

answerwasfirm.

Q. Haveyou givenany considerationto thecoststo Caryof
havingthis on its border?

A. No.

Q. Do you feel any obligation--

A. Not in the least.

Q. --to considerthat?

A. Not in the least.

Q. Why?

A. Cary andI don’t getalong. Let’s getsomethingstraight
right now. Cary and 1 don’t getalongat all, period. So if
you want to go there,go aheadandgo there,but it isn’t --

wouldn’t.

Mr. McArdle: Do you needthat clarified?

Ms. Angelo: No thanks,it’s prettyclear.

By Ms. Angelo:

Q. Do you considerany obligationto considerthecoststo --

do you feel you haveany obligationto considerthecoststo
yourneighborssuchasBright Oaksto havethat nearthem?

A. No, I havenot because-- you know, no, I haven’t.

Tr. 46-47(11-3-8-03),C0020l.

Mr. Lowe agreedhe might feel sorry for thePlotes,who hadbeenplanningto develop

their propertysince1986,but hethoughttheyshouldn’tput housesthere. Tr. 47(11-3-8-03),

C00201.

He emphasizedhis unwillingnessto be responsiblefor damagesto neighbors.Tr. 56-57

(111-3-8-03).C00202. In fact.Mr. Lowe wasstunninglyblunt:

C,
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Q. Do you believethat therisk associatedwith your facility on
thesurroundinghomevaluesto your neighborsshould be
borne by yourneighbors,not by you?

A. Yes.

Tr. 58 ((11-3-8-03),C00202.

Mr. Lowe believestheMcHenry CountyConservationDistrict (“MCCD”), the residents

in Bright Oaks,theVillage of Cary. thePlotefamily andthecitizensofMcHenryCountyshould

taketherisk of impactsfrom his transferstationandhe hassetup Lowe Transferasa corporate

shell to makesurethat happens.Mr. Lowe couldn’tbebotheredto readhis own application,but

he plansto be legally andfinancially off thehook whensomethinggoeswrong. This is the last

personwho ought to be runninga solid wastetransferstation.

TheCounty’sconsiderationofMr. Lowe’sexperience,or lack thereoLwasentirelyproper

andconsistentwith themanifestweightoftheevidence.

Vt. Conclusion

Therecordin this caserunsto 4000pages,representingelevenlong (often 10+ hour)

hearingdaysandmultiple expertspresentedby objectors,aswell astheexpertspresentedby

Mr. Lowe. TheCountyCommitteeparticipatedactively,not only in theirattendanceand

analysisof thedocumentsbut in theirown questioningof witnesses,which wasboth observant

and informed. In was,for example,CommitteeChairand BoardMemberBrewer who asked

why thewholesite couldnot be protectedfrom spills. BoardMemberKlasenaskedwhy the

whole sitewasnot paved. BoardMemberKoehleraskedwho wasgoingto providedataon

odorsandnoise. He closelyquestionedLowe’s propertyvaluestudy. He alsoaskedMr. Lowe if

he’d readhis own application. Board MemberKlasennotedhis strongconcernfor thesite’s

impacton theHollows. Tr. 15 (4-28-03),C07237. And it wasalso Board MemberKlasen

whosequestioningof an appraisalexpertpointedout thatsevenof the homesin Princeton
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— Village hadlost moneyand 18 of 37 hadan appreciationrateunder1%. asurprisingresultfor an

areawith expectedratesof at least5-6%andperhapsup to l6%. While objectorspresenteda

powerful case,theBoardmembersthemselveswereactive in askingthetoughquestionsabout

theLowe application. Basedon its carefulanalysis,theCommitteeand thenthe Boardrejected

theapplicationon criteria2. 3 and 5. Their decisionwasstronglysupported,andin fact,

inescapable,as discussedabove.

Mr. Lowe andhis attorney,Mr. McArdle, havesuggestedthat theCountysuccumbedto

public pressure.3°Inconsistently,at thesametime, Mr. McArdle notedthat the81 peoplewho

gavetestimonybeforetheCountyCommitteerepresentedlessthan ‘/2 of 1%of theCounty

population,suggestingthat thenumbersofobjectorsoughtto weigh both for andagainstthe

County decision.

After the first threedays.all of thehearingswereheld in Woodstock,a goodone-half

hourdrive ormorefrom Cary. Despitethis distancemanyobjectorsattendedmultiple hearing

days. The fact that 81 commenterstestified,manyofwhom mayhavebeenafraidto speakat

first. (asone mentionedat thePCBhearing.PCB Tr. 104),is asubstantialcommenton the level

of concernregardingthis site andthenumberswho will be affected. Many otherssigned

petitionsand wrote letters. It wasannouncedthat 161 peopleattendedthePCBhearing,in the

morningof aweekday.

Mr. Loweandhisattorneyhavesoughtto discreditand marginalizethecitizen participants,suggestingthey
improperly influencedthedecisionand objectingtocomnientersasoutsidethe recordbeforethey could evenbegin
to speak.PCB Tr. 54, 65, 75 (in factpublic commentson the effectof the facility on Cary’srevenueor alreadyhigh
taxesor the initial efforts to considerthe Plotedevelopmentin the mid SOs wereentirely propercommentson issues
that were indeedin thepublic record). Mr. Lowe filed motionsin Immuneto preventand limit public participation
beforetheCounty hearing.COO 173, and beforethe PCBhearing. Mr. Lowealso attacksthemotivesof objectors,
complaining,for example,that Cary resolvedto opposethetransferstation beforehiring its experts. In fact, the
objectorshavebeenentirelyprofessionalandresponsible,hiring theirown experts.providingvaluableand pertinent
testimonyand askingvery thoughtful questions.Seee.g. the usefulsummariesof the recordprovidedby several
citizensat the PCB hearing. PCB Tr. 84-87(Betty Post); 103-106(SuzanneJohnson). This proceedingwasa model
of public participation.
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At thesametime, thesuggestionthat theobjectorsimproperly influencedtheCounty

BoardorCommitteeis ludicrous. As oneof thecitizensnoted.CountyBoardmembersare

electedfrom districts,not countywide. Only two members,andonly oneon theCommittee.

representtheCary area. Board MemberKlasenwho so forcefully pointedout thedevastating

impactof a transferstationon the Hollows andPrincetonVillage explainedin thehearingthat he

representsan areaon the westendof theCounty. Mr. Lowe hasexplicitly announcedthat he is

not makinga fundamentalfairnessattackon theCountyproceedingsand his oblique attackon

theparticipatingcitizensandCountyBoardmembersis simply improper. In fact, it is clearthat

theCommitteeand theBoardwerepersuadedby overwhelmingevidencethat this site wasnot

adequatelyprotectiveand waswrongly located. Thecitizensand otherobjectorsassembled

experttestimony,presentedtheir evidence,andthe systemcontemplatedby Section39.2 for

makingsiting an objectivelocal processworked. TheCounty decisionshouldbe affirmedby the

Board.

RespectfullySubmitted,

TheVillage of Cary

Dated: August25, 2003 By / . (2~de
Oneof i s Attorneys~

PercyL. Angelo
PatriciaF. Sharkey
Kevin 0. Desharnais
Mayer, Brown, Rowe & Maw, LLP
190S. LaSalleStreet
Chicago,IL 60603-3441
(312) 782-0600
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Appendix to Brief on Behalfof AmicusCuriaeof Villa2e of Can’

Thefollowing appendicesare takenfrom therecordbeforethe Countyandare included

herefor theconvenienceof theBoard.

A. Aerial Photoof Site—~C00334& 334A,Cary Ex. 5

B. U.S. Fish& Wildlife August30, 2002 Letter — C0000I, Vol. I §2. AU. 2-21

C. Resolutionof McHenry CountyConservationDistrict BoardofTrustees—
C04057—7235,App. 11

D. Cary ComprehensivePlan Map— C00403,Cary Ex. 21

E. Photographsof ProposedSite from Bright OaksResidences— C00400,
Cary Ex. 18 (partial)

F. Lowe StudyofPrincetonVillage — C0000l,Vol. 1 §3 (partial)

G. Auto Turn Exhibit — C00467& 00467A,Cary Ex. 40
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